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OVERSIGHT ON THE IMPLEMENTATION OF THE 
AGRICULTURAL CREDIT ACT OF 1987 

With Respect to Credit for Agriculture and Rural 

Communities 



TUESDAY, JANUARY 24, 1989 

U.S. Senate, 
Subcommittee on Agricultural Credit, 
Committee on Agriculture, Nutrition, and Forestry, 

Washington, DC. 
The subcommittee met, pursuant to notice, at 10:09 a.m., in room 
SR-332, Russell Senate Office Building, Hon. David L. Boren (chair- 
man of the subcommittee) presiding. 

Present or submitting a statement: Senators Leahy, Boren, 
Harkin, Daschle, Baucus, Kerrey, and Gorton. 
Also present: Senator J. James Exon. 

STATEMENT OF HON. DAVID L. BOREN, A U.S. SENATOR FROM 

OKLAHOMA 

Senator Boren. I think we are going to go ahead and start. 
There are some other members of the committee on their way, but 
we do have to complete by 12:30 at the latest, so I want to go ahead 
and commence. 

We will be hearing several witnesses today, and I will ask our 
witnesses, when they testify, if they would come and sit along this 
side of the table near one of the microphones. 

We will have the attorney general of Oklahoma, Attorney Gener- 
al Robert Henry. He will be followed by Mr. Neal Johnson, the 
Acting Administrator of the Farmers Home Administration, and 
then by Mr. Leland Beatty, director of the farmer assistance pro- 
grams of the Texas Department of Agriculture. 

And then we will have a panel consisting of Lee Swenson, presi- 
dent of the National Farmers Union; Benny Bunting, Chairman of 
the Credit Committee of the National Save the Family Farm Coali- 
tion; Don Schieber, a farmer from Ponca City, Oklahoma, and Ron 
Voth, also a wheat farmer from Fairview, Oklahoma. We will be 
hearing them as a panel a little bit later on. 

The purpose of today's hearing is to review the Farmers Home 
Administration's implementation of the Agricultural Credit Act of 
1987, the act which this subcommittee and this full committee la- 
bored on for so many days and weeks, and, indeed, months. 

(1) 
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Particularly, we are going to be reviewing the implementation of 
the act as it pertains to the notices of availability of loan servicing 
programs for delinquent borrowers. 

The opportunities to rework lo£ms, to restructure lo£ms, and 
other opportunities that might be available for us to accomplish 
two objectives. Save the farms for as many farmers as possible, and 
then, at the same time, reduce the overall long-range cost to the 
Federal Government and to the Farm Credit System. 

Despite some progress since our last hearing, I remain concerned 
about the Farmers Home Administration's intention to carry out 
the letter and the spirit of the law which we passed. 

While the Agricultural Credit Act of 1987 merely required bor- 
rowers to request consideration for all loan service programs in 
writing within 45 days after receipt of the notice of availability of 
such programs, the Farmers Home Administration chose to require 
borrowers to fill out a number of additional forms during this 
period of time. Additionally, if a farmer failed to complete the 
farm/home plan, apparently he, or she, would not be eligible for 
primary loan servicing regardless of whether he, or she, made a 
good-faith effort to do so. instead of canying out the spirit of the 
act, the Farmers Home Administration has adopted a ''rule of 
reason" concerning the 45-day limit and this seems to vary, as I 
can determine it, from county to county and State to State around 
the country. 

Additionally, other aspects with respect to the implementation of 
the act seem to vary in different counties. In some counties, farm- 
ers mav not be provided a copy of what has been referred to as the 
DALR$ computer system printout analyzing their application. In 
other counties, apparently this information is being provided. It is 
critical that this be provided to all borrowers, since the exorbitant 
cost of purchasing this DALR$ computer program and the neces- 
sary hardware and software will limit the ability of many nonprof- 
it organizations to provide this information to the borrower as they 
have often done in the past. 

Within the next 2 months we will have a much better picture, a 
much better idea of whether the Farmers Home Administration 
really intends to implement both the letter and spirit of the law as 
its approval or denial of restructuring and other primary loan serv- 
icing requests will be completed for the first round of respondents. 

At that time, of course, we will be able to look at the number of 
loans restructured, at the loan servicing provided, and the loan 
servicing denied. 

We will be able to tell how well the system is working and how 
well the Farmers Home Administration is implementing this par- 
ticular program. 

I intend to examine the results very closely, as I am sure other 
members of the committee do, and I will be prepared to initiate 
legislation if it appears that the Farmers Home Administration has 
not carried out the full intent of the law. 

Finallv, at this time, I believe it is important to reiterate that 
the 198f act is not going to force the Farmers Home Administra- 
tion to lose additional money. In fact restructuring of farm loans is 
required only if it is less costly to the Government than foreclo- 
sure. Aggressive pursusd of the opportunity to restructure loans 
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will not only help farmers, but I think it will also end up saving a 
substantial amount of money for the Government as well, and that 
is why it is so important that those administering the program 
ccury out the spirit and the intent of the law, and not, as has been 
done in the past, fail to take actions to take opportunities for re- 
structuring of those loans. 

Because of time constraints, we are not able to permit everyone 
interested to testify this morning. We are hearing from a repre- 
sentative group of people, but the record will be held open this 
week for submission of additional written testimony from interest- 
ed parties. 

Now I want to welcome the witnesses this morning. Also, I want 
to thank the Chairman of the full committee. Chairman Leahy, 
who has just joined us. His leadership was so important in the pas- 
sage of the farm credit legislation last year which, we are very 
proud of the fact that it passed out of the full committee unani- 
mously, and almost passed unanimously on the Senate floor, only a 
couple of dissenting votes. 

He has had a strong interest in this matter, and has been heard 
from during the interim period when the notices went out to farm- 
ers, and we appreciate him being here today. 

Senator Daschle, who actively participated in the writing of this 
legislation and was involved in every step of that process is also 
here with us, and I am happy to welcome Senator Kerrey of Ne- 
braska, whom I have known for a long time, and followed his 
career with great interest as he served very ably as the Governor 
of the State of Nebraska, particularly active not only as spokesman 
in his State, but nationally, for farmers and for the agricultural 
community. 

We are very proud of the fact that he joins the Agriculture Com- 
mittee as a new member of the committee. So I am happy that all 
the members of the committee could join us, and there will be 
others that will be joining us this morning. 

Chairman Leahy, would you have any opening remarks that you 
would like to make? 

STATEMENT OF HON. PATRICK J. LEAHY, A U.S. SENATOR FROM 

VERMONT 

The Chairman. Just a quick word, Mr. Chairman. I am delighted 
you are having these hearings. When you mentioned to me — I 
think it was back before Christmas — that you intended to do this, I 
was very pleased as you know. In fact, I think there came a time 
that your nome address was moved to this committee as you were 
holding the hearings and markups on the farm credit bill. 

You virtually lived here. I think there were times when, notwith- 
standing some of the grim things you would have to hear in the 
Intelligence Committee, you were probably happy to be taken away 
to work on farm credit. I applaud you for what you did. 

I also know that Tom Daschle was back home, over and over 
again, talking with the people who had concerns about this issue. I 
know how valuable that effort has been. And I, like you, welcome 
Bob Kerrey, who has seen these problems, both at the executive 
level as Governor, and now at the legislative level, and Max 
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Baucus, a distinguished member of the Finance Committee, who 
also understands this issue. 

Finding out what the Farmers Home is going to be doing, as they 
review thousands of these appUcations from the borrowers, is ex- 
tremely important. 

We want to know just how well that has worked. I have written, 
along with you and others, to the Secretary, when these forms first 
went out, and said that they are so complex, coming right during 
the Christmas season. Some people who are making an effort to 
return them within the 45-day deadline may not have everything 
completed. I want them not to just be arbitrarily cut out by Farm- 
ers Home. Farmers Home must work with them and help them 
with the completion, and where they make mistakes, to give them 
a chance to work it out. I was pleased with the response to my 
letter. 

However, I am concerned by the numbers that were returned. 
They were not as high as I think you and I expected for the 
number of delinquencies out there. 

We want to know what is going on in that regard. 

I do want to compliment you for holding this oversight subcomit- 
tee hearing. As the first hearing of the Agriculture Committee in 
the One Hundred First Congress I cannot think of a more impor- 
tant one. 

[The prepared statement and attachments of Senator Leahy and 
the prepared statement of Senator Harkin follow:] 

Prepared Statement of Hon. Patrick J. Leahy, a U.S. Senator From Vermont 

I appreciate, Senator Boren, your willingness to hold this oversight subcommittee 
hearing even before the 101st Congress gets into full swing. I am concerned, as I 
know you are, about a number of issues regarding the implementation of the Farm- 
ers Home Administration (FmHA) provisions of the Agricultural Credit Act of 1987. 

I know that a number of Members want to be heard today so I will only raise a 
few key issues at this hearing. 

My most immediate concern relates to the over 80,000 notices that were mailed to 
delinquent FmHA borrowers. I, along with many Members of the Agriculture Com- 
mittee, complained to the Secretfiry because the FmHA notices were delayed and 
then mailed just after election day, November 8. However, the Act required that 
copies of the final notices be published in the Federal Register on Jime 6, 1988, 150 
dajrs after enactment of the Act. 

Those final notices were not published in the Federal Register imtil September 14, 
1988— three months after the statutory deadline. Even worse, the actual mailing of 
these notices was delayed until after election day. 

Under the Act, borrowers then had 45 dajrs from receipt of the notices to request 
consideration, in writing, for loan program options. That should have been a rela- 
tively easy matter. However, FmHA sent several complex financial and other forms, 
accompanied by complicated and lengthy instructions, to these borrowers. Instecul of 
just being able to request consideration for the loan program options, such as loan 
consolidation or refinancing of the debt, delinquent borrowers were informed that 
everything had to be completed and sent in by the 45th day. 

The 45-day period fell right at the time of the Thanksgiving, Christmas and New 
Year holiday season. Thus, FmHA's timing was out of step with the intent of the 
Act, which required final notices be published by June 6. Also, their timing could 
not have been worse in terms of borrowers being able to comply. Credit coimselors, 
FmHA agents, and lending institutions were Hooded with requests for assistance 
just when their families wanted them home for the holidajrs. 

In response to a letter signed by myself and several Members of this Committee 
the Secretfiry agreed, on December 22, 1988, to provide some helpful relief. The De- 
partment agreed to apply the ''rule of reason" and allow borrowers who made ''good 
faith" efforts to respond to have additional time to complete certain forms. 
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While that is a positive step I am still very concerned about how this issue was 
implemented by FmHA. Borrowers were told with their notices that they had to fill 
everything out by the 45th day. While some FmHA agents were informed by USDA 
of this new rule of reason, the borrowers were not sent notices of this policy. Also, 
USDA established a critical policy affecting borrower rights under the Act but did 
not so inform these borrowers. 

The Department's new policy provided that four specific forms had to be complet- 
ed and mailed by the 45th day. However, the Act only states that a ''request" has to 
be mailed. Nonetheless, I believe the Department's policy would have been reasona- 
ble if the borrowers had been told about it in advance. However, they were not so 
informed. This raises serious issues requiring the Agriculture Ck)mmittee to contin- 
ue to carefully monitor this matter. 

I am concerned that a lot of borrowers may have missed the deadline because 
they could not complete all the forms in circumstances where they didn't know that 
they only had to initially complete four of the forms. 

Another problem has come to my attention. Thousands of the mailings I am told 
were returned by the post office as undeUverable. In some cases, a new address may 
have been known by the local post office but the forwarding order had expired. Also, 
I have been informed that mailing labels addressed to one of the spouses were re- 
turned with a ''deceased" stamp even where the other spouse-borrower was still 
living. Thus, for example, a surviving widow could be denied rights under the Act 
because the mailing address did not include the name of the delinquent borrower 
that was still living. I will insist on a fiill report on these issues to determine how 
FmHA is handling these matters. 

I would like to raise one additional issue. The General Accounting Office recently 
released a financial audit of FmHA loan programs (GAO/AFMD-89-20). Some of 
the press characterized the audit as demonstrating that a hugh financial bailout 
would be immediately necessary because FmHA had a $36 billion deficit. This char- 
acterization is inaccurate and has been rejected by GAO. 

While FmHA loan "losses," which include the cost of interest rate subsidies to 
further congressional goals, are large, the budget impact of these losses has in many 
respects already been recognized. A detailed explanation of this matter would take a 
lot of time. I don't want to take away time from oUier Senators and would thus like 
to submit for the record a detailed summary explaining this matter. This summary 
was prepared by the Ck)ngressional Research Service and is dated January 18, 1989. 

Submitted material follows: 
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A recent General Accounting Office audit states that the Fanners Home 
Administration (FmHA) has as much as $36 billion in accumulated deficits 
that will require future large sums of congressional fiinding. This led some 
observers to conclude that FmHA will likefy fliel the Federal budget deficit, 
by requiring an infbsion of cash similar to the pli^t of the savingi and loan 
crisis. Althou^ FmHA loan losses are large, the budget impact of these 
losses have alread|y been recognized in scaled down projections for future loan 
repayments. The writeoff of these delinquent loans per se does not require 
a budget outlay; hence, the deficit is not affected. 

The migority of FmHA losses stem fh)m two sources. First, as part of its 
mission of a subsidized lender of last resort, FmHA lends mon^ to farmers 
and rural residents and enterprises at a lower rate than its cost of fUnds, 
resulting in an interest subsidy. Second, when borrowers do not repay their 
loans, FmHA incurs loan Ic 



FmHA funds its accumulated losses by borrowing directly fh)m the 
Treasury. Each year, the agen^ submits a request to Congress for 
reimbursement of losses incurred two years earlier (e.g. the FY90 budget 
requests reimbursement for FY88 losses). To date, FmHA has been 
reimbursed by annual congressional appropriations for virtually all of the $39 
billion in loan writeoffs that it has recognized throu^ FY89. FmHA 
estimates that nearly $20 billion in loan loss reimbursement requests will be 
submitted over the next several years. 

Althouf^ it may be inaccurate to compare the financial difficulties of the 
Farmers Home Administration loan programs with that of the savings and 
loan industry, the magnitude of FmHA's loan repayment problems should not 
be diminished. It is important to note that the Federal deficit is not increased 
when FmHA writes off a bad loan. However, because FmHA outlays are equal 
to the difference between loan disbursements and repayments, loan losses do 
indeed affect budget outlays because of the loss of the fUture income stream. 

Most budget projections alread|y take into account that the most seriously 
delinquent FmHA loans will not be repaid. Therefore, unless there were 
another downturn in the farm economy or other economic shock that caused 
a farther deterioration in the repayment capacity of FmHA borrowers, future 
outliers, and the Federal deficit should not be farther affected by loan 
repayment problems. 
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FmHA Losses and the Federal Budget 



Introductioii 

A recent General Accounting Office (GAO) financial audit of Farmers 
Home Administration (FmHA) loan programs indicates that fh)m the inception 
of FmHA loan programs until the end of FY87, FmHA had accumulated losses 
of $59 billion, of which $23 billion has been reimbursed throu^ congressional 
appropriations. This leaves an accumulated deficit of $36 billion, which GAO 
says "will require direct assistance fh>m the Coneress at levels significantly 
greater than Congress has provided in the past." ^ 

This statement led some press accounts to liken the FmHA deficit to the 
savings and loan crisis, stating that an infusion of cash will be necessaiy in 
the near future to shore up FmHA. ^ It is true that these losses will 
eventually have to be recognized by the agency, and hence the Treasury, over 
the next several years, but there is no compelling reason why this "deficit" 
needs to be financed all at once and immediately. Moreover, under current 
Federal budget accounting practices, writing off of these losses creates no 
new budget outlays. 

This report provides background on how FmHA loan programs are 
financed, which is essential for understanding the implications of the GAO 
audit. 



^GAOReportto the Secretary of Agriculture. Financial Audit. Farmers 
Home Administration's Losses Have Increased Significantly. GAO/AFMD-89- 
20 December 1988. p. 10 

^ Wall Street Journal. "Audit of FmHA Shows Fiscal '87 Loss of $22 
Billion and a Growing Deficit". December 21, 1988. p. A3. 
New York Times. "Farm Lender's $36 Billion Losses May Require U.S. Aid, 
Audit St^". December 21, 1988. p. Al. 
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Basic Badget Terms Defined 

A number of budget terms are used frequently in this report: 

• Outlays are cssh disbursements from the Tressuxy. An outlay has 
the effeet of increasing the Federal budget deficit. In the case of 
FmHA, when a new loan is madsi it is recorded as an outlay. As 
repayments are madei th^ are recorded as ofibets to outlays, or a 
negative outlier. 

• Budget Authority is the authorily generally provided throu^^ 
annual appropriations, for an agency to commit ftmds of the 
Treasuiy. FmHA annually requests budget authority to cover: 1) the 
interest rate subsidly it gives its b or r o w e rs and 2) the loan losses it 
incurs when borrowers defriult on their loans. 

• Program Level represents the financial value of benefits provided 
to the public by the Government agency. The annual budget 
establishes program levels for FmHA loan programs, which act as a 
ceiling for the amount of new loans that can be made within each 
loan fund during the fiscal year. 

The Mechanics of FmHA Revolving Loan Funds 

The Fanners Home Administration operates its $60 billion direct loan 
portfolio throuf^ three revolving funds: the agricultural credit insurance fund, 
(ACIF), the rural housing insurance fund (RHIF), and the rural development 
insurance fund OEtDIF). The ACIF is the largest of the three funds and 
includes the loan programs which provide credit to farmers for farm real 
estate purchases, farm operating expenses and disaster assistance. ^ Loan 
programs in the RHIF and RDIF provide credit to residents in rural areas for 
the purchase of primaiy residences, water and waste disposal and other 
purposes. 

The three flinds are considered revolving fimds because as borrowers 
repay their loans, the proceeds are used to make new loans to eligible 
borrowers. A program level is established for each FmHA loan program in the 
annual budget process, dictating the maximum volume of new lending that 
can be made. 

Throuf^out the histoiy of the FmHA revolving fUnds, loan disbursements 
and interest expenses have consistently exceeded repayments of principal and 
interest fh)m borrowers, meaning that the fbnds operate at a deficit. The 

^FmHA also guarantees loans made by private lenders. For a description 
of these programs see the USDA report 'A Brief Histoiy of Farmers Home 
Administration". Februaiy 1988. pp. 15-19. 
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three basic ways that FmHA has ftinded its operations and its deficit are: 
1) selling loans to the Federal Financing Bank, 2) directly borrowing from the 
Treasuiy and, 3) requesting a reimbursement from the Treasuiy. 

Federal Financdng Bank Activity 

Prior to the passage of the Balanced Budget and Emergency Deficit 
Control Act of 1985 (Gramm-Rudman-HoUings), FmHA packaged loans and 
sold certificates of beneficial ownership in the loan pool to the Federal 
Financing Bank (FFB), an off-budget arm of the Treasuiy. In addition to 
loan repayments, the proceeds fh)m the sale of the loans were also used to 
fbnd new loans. Because the loan sale appeared on the books as an offset to 
new lending, it in effect made the lending operations of FmHA off-budget, as 
lending became an outlay of the off-budget FFB rather than the on-budget 
FmHA. The 1985 act requires all transactions by the FFB on behalf of a 
Federal agen^ to be considered a means of financing for the agen^. As a 
result, FFB transactions now appear as agency debt to the FFB rather than 
a sale of a loan asset. As of September 30, 1988, FmHA had $53 billion in 
debt outstanding to the FFB. 

Treasury Borrowing 

Because it is no longer advantageous for FmHA to sell loan assets to the 
Federal Financing Bank, FmHA now borrows directly from the Treasuiy to 
finance its lending operations. The amount outstanding totalled nearly $24 
billion in September 1988. Direct borrowing fh)m the Treasuiy will increase 
significantly over the next several years as FFB loans mature and are rolled 
over into direct loans from the Treasuiy. 

Treasury Reimbursement for Losses 

In coi\junction with its annual budget, FmHA submits to Congress each 
year a request for reimbursement of its losses sustained two years earlier. In 
other words, when FmHA submits its request for FY90 this year, it will be 
seeking reimbursement for FY88 losses. Between FY80 and FY87, the three 
FmHA revolving flinds accumulated $35i2 billion in losses, nearly all of which 
were covered by congressional appropriations in FY82 throu^ FY89. 



Sources of FmHA Losses 

Why are FmHA losses so large and why can't FmHA be run more like a 
commercial financial institution? 

To a certain extent FmHA losses are part of the nature of the beast. 
When an institution borrows money at market rates (currently 9 percent) and 
lends these fUnds at 5 percent, as FmHA does with more than 50 percent of 
its loan volume, operating losses become unavoidable. ConsequenUy, even if 



Digitized by 



Google 



12 
CRS-4 



FmHA eoUected all principal and interest on a timely basia, the agency would 
•till loae money because of this interest subsidy. 

A second source of losses to the agency is loan losses, which arise when 
borrowers do not repay their loans. To some extent FmHA loan losses are to 
be expected since FmHA is a lender of last resort to hi^^ risk borrowers that 
have been denied credit from commercial sources. However, FmHA is quite 
different than a commercial institution in its recognition of loan losses. 
(Generally, a commercial bank will set up an allowance for loan losses in 
anticipation of ftiture loan losses. The institution experiences a dollar for 
dollar reduction in income when a provision is made to this account. When 
a commercial loan loss is recognized, the allowance for loan losses is reduced 
accordingly. In contrast to commercial institutions, FmHA does not write off 
a "bad* loan until the agency acquires the property and disposes of the assets. 

The appendix to this report illustrates the magnitude of FmHA losses 
over the last several years and FmHA projections for future years, and breaks 
down these losses between the interest subsidy, loan writeoffs and other 
losses. These two sources of losses represent the vast majority of losses for 
which FmHA seeks reimbursement from the Treasury. Throughout most of 
the 1980s, the interest subsidy comprised more than 90 percent of 
reimbursable losses. The situation changed in FY87 as FmHA recognized 
$974 million in loan losses, and another $1.8 billion in FY88. FmHA expects 
to charge off $3.7 billion in each of the next three years, much of it 
attributable to the servicing of farm loans as required by the Agricultural 
Credit Act of 1987. 

How Do FmHA Losses Affect the Federal Deficit? 

A common misconception is that the reimbursement for losses represents 
an outlay of the Federal government and a commensurate increase in the 
Federal deficit. Outlays and the deficit, however, are not directly affected by 
loan writeoffs and reimbursements for losses. 

To illustrate: when a new FmHA loan is made, this transaction requires 
a budget outlay; when a loan repayment is received this reimbursement is 
recorded as a negative outlay. The net difference between new loans made 
and loan repayments constitute the net outliers of FmHA Hence, the making 
of a new loan adds to the Federal deficit, and loan repayments offset that 
outlay. 

As the farm economy deteriorated in the early to mid-1980s» it became 
increasingly apparent that a significant portion of the FmHA loan portfolio 
may never be repaid by its delinquent borrowers. Within the last few years. 
Federal budget aoialysts began to recognize the severity of the debt repiQrment 
problem and adjusted future loan repayment projections to reflect the 
potential for not being repaid. Because loan repayments are a direct offset to 
loan disbursements, the projected loss of this income stream in effect increases 
net outlays and the budget deficit. 
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When FmHA ii reimbursed for its loan losses throu^^ congressional 
appropriations, it is given the budget authority to write off these losses. This 
action does not require an outlay and does not add to th# Federal deficit. In 
effect, it is an intragovemmental transfer of fiinds, whereby Congress 
appropriates fiinds to FmHA so that FmHA can retire its debt to the 
Treasuiy. 

In summaiy, because outliys are the measure used to determine the 
Federal deficit, the Federal deficit is affected when an outlay is made, not 
when a loan is charged off. When a FmHA borrower does not repi^ a loan, 
it does indeed add to the deficit by virtue of the loss of the fiiture income 
stream, but most of this "lost* income has already been recognized in budget 
projections. Thus, under current accounting qrstems, the Federal deficit is 
affected by loan disbursement and repayment rates, not by loan writeoffs or 
congressional appropriations for reimbursement. 



A Closer Look at the GAO Estimate of FmHA Losses 

In one sense, the $36 billion estimate of accumulated 
underestimates the true cost of FmHA loan programs to the Grovemment. 
The GAO estimate does not include the amount that FmHA will have to be 
reimbursed for the interest subsidy (the difference between interest received 
on loans to borrowers and the interest paid on FmHA debt). FmHA estimates 
that its request for this subsidy will be $4.5 billion in FY90, declining to $2.8 
billion by FY94. 

Since the GAO audit covered years throu^^ 1987, the $36 billion estimate 
overstates the severity of FmHA's loan problems, by not including an 
additional $16 billion appropriated in FY88 and FY89 to reimburse FmHA for 
its accumulated losses. The remaining $20 billion in losses stem fix)m the 
allowance for future writeoffs, not losses that have already been recognized 
by FmHA. This matches fairly closely to FmHA's projections for future 
writeoffs shown in the appendix in its projections for reimbursable loan losses 
for FY88 through FY94. 

In summary, the relationship between the GAO estimate of losses and the 
FmHA projections for future chargeoffs can be derived in the following 
mannen 

$59 billion » Total FmHA losses throu^ FY87 
less S23 billion » Appropriations to cover losses throu^^ FY87 
equals $36 billion » FmHA accumulated deficit as of end of FY87 
less S16 billion » Appropriations made in FY88 and FY89 to 

cover FY86 and FY87 losses 
equals $20 billion » Remaining unreimbursed projected loan losses 
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Conchuioii 

Althous^ it may be inaccurate to compare the financial performance of 
the public^ fiinded Farmers Home Administration to the privately owned 
savin^i and loan industry, the magnitude of the repiQrment problems of FmHA 
should not be diminished. 

On the one hand it is important to note that the Federal deficit is not 
directly increased when FmHA writes off a bad loan. The Federal deficit is 
afibcted when the loan is made, and when and if repiQfments are received, not 
when the loan is charged off. However, because FmHA outliers are equal to 
the difference between loan disbursements and loan r^M^rments, loan losses 
do in the final analysis increase outliers because of the loss of the repayment 
income. 

Most budget projections have already taken into account that the most 
seriously delinquent FmHA loans will not be repaid. Therefore, unless there 
were another downturn in the farm economy or other economic shock that 
caused a fiirther deterioration in the repayment capacity of FmHA borrowers, 
fiiture outlays, and the Federal deficit, under current accounting practices 
should not be fiirther affected by the peiformance of the FmHA loan portfolio. 
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Appendix: FmHA Reimbursable 
(in millions of $) 



I, FY78.94 







ALL FUNDS 








Interest 
Subsidy 


. Write- 
Offt 


+ Other 
Losses /2 


. Total 
Losses 


Total 
Reimb. ^ 


1978 


613 


15 


67 


686 


686 


1979 


871 


18 


66 


946 


946 


1980 


1^234 


17 


71 


1,322 


14219 


1981 


1,909 


8 


108 


2,026 


2,128 


1982 


2,787 


31 


113 


2,881 


2,881 


1983 


3,240 


48 


206 


3,494 


3,494 


1984 


3,891 


72 


264 


4,226 


3,467 


1986 


4,626 


166 


347 


6,138 


4,276 


1986 


6,007 


290 


630 


6,827 


7,406 


1987 


6,239 


976 


2,481 


8,696 


8,723 


1988 


6.460 


1,826 


1,316 


8,601 


N/A 


1989 A 


6,310 


3,702 


14^13 


10,226 


N/A 


1990 A 


4,663 


3,716 


767 


9,027 


N/A 


1991 A 


4,162 


3,710 


866 


8,739 


N/A 


1992 A 


3,788 


1,604 


862 


6,144 


N/A 


1993 A 


3^216 


1,498 


828 


6.642 


N/A 


1994 A 


2,806 


1.492 


811 


6,109 


N/A 



1/ FY89-FY94 are FmHA estimates. 

2/ Other losses are primarily attributed to the sale of acquired property and 
discounts on the sale of loans. 

3/ Total reimbursements are appropriations to cover losses. Requests for 
reimbursement of FY88-FY94 losses will be submitted in FY90-96 FmHA 
budgets. 

Source: Farmers Home Administration ^^^^^^1^ 
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STATBMBNT OF SBHATOR TQM HARKIM 

COMMITTEE ON AGRICULTURE, HUTHITION AMD FQRBSTRT 

SUBCOHMITTEB ON AGRICULTURAL CREDIT 

HBARIliG ON THE FARMERS UOMB ADMINISTRATIOR'S 
IMPLEMENTATION OF THE AGRICULTURAL CREDIT ACT OF 1987 
AS IT RELATES TO BORROWERS 

TUESDAY, JANUARY 24, 1989 

Mr. Chairman, I want to thank you for convening this 
oversight hearing today to review the progress of PniKA in 
implementing the provisions of the Agricultural Credit Act of 
1987. This hearing will serve as a continuation of the 
oversight process that we began last year including last 
fall's hearing on the FmHA generally. This hearing focusing 
on the application of the Act as it relates to FmHA borrowers 
comes at a very appropriate time. After a delay of many 
months , FmHA is now putting the borrowers ' rights and loan 
service provisions of the Act into operation. 

The basic goal of those provisions is to deal 
effectively with delinquent FmHA debt while allowing as many 
FmHA borrowers as possible to continue in farming if that 
option will allow the government to recover as much or more 
than foreclosure This past November FmHA sent notices to 
over 70,000 delinquent borrowers to advise them of the 
options they have under the Act to work out their FmHA debts 
through the loan service programs. 

Today I hope that we will get a full report on the 
progress of implementing these borrowers' rights and loan 
servicing provisions. I will be interested to see how 
successful FmHA has been in notifying ita delinquent 
borrowers of the Act ' s loan service programs and the number 
of borrowers who have responded to the notifications. I also 
want to ensure that FmHA personnel are carefully and 
thoughtfully considering borrowers for loan service programs 
and are working with borrowers to resolve debts in ways that 
are advantageous to both borrowers and the government 

Mr. Chairman^ I would also note that FmHA finally 
published regulations governing its guaranteed loan programs 
in the Federal Register of January 13, 1989, Now that the 
regulations are out, I hope that the Demonstration Project 
for purchase of Farm Credit System inventory land can move 
forward. If the Demonstration Project is to succeed, it will 
be necessary for FmHA to make a special effort to approve 
loans under the program in a timely manner. In addition. 
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Farm Credit institutions must make affirmative efforts to 
make land availeible under the Demonstration Project and to 
allow adequate time for loan applications to be processed by 
FmHA. Otherwise, Farm Credit System xnventoiry land eligible 
for the project will be sold before Demonstration Project 
buyers have a chance to make arrangements for purchasing it. 

In that regard, I am troubled by certain language in 
Attachment 1 to the recent FmHA regulations^ which is the 
form of agreement bet*^een FmHA and the individual Farm Credit 
banks regarding the Demonstration Project. That form 
agreement provides in paragraph V that the Farm Credit bank 
"reserves the right to sell its acquired property to any 
qualified individual until ..FmHA has determined the 
eligibility of the borrower and suitability of the property, 
and a purchase agreement has been executed between the 
eligible borrower and the Bank." 

With this language, FmHA appears to give a Farm Credit 
bank authority to sell land to another buyer even though a 
prospective Demonstration Project buyer is working with FmHA 
to get the paperwork completed. The Act however requires 
Farm Credit institutions to the extent practicable "to set 
aside each fiscal year land,,* for purchase by eligible 
borrowers" under the Demonstration Project. If Farm Credit 
Banks may sell property at any time while the Demonstration 
Project paperwork is pending then the "set aside language of 
the Act becomes a dead letter. There must be soma 
flexibility in the system and some affirmative effort to make 
land available to Demonstration Project buyers or the program 
will fail. 

In addition. Paragraph II of the FmHA's Demonstration 
Project form agreement provides that a Farm Credit bank "may 
at its discretion and for the purpose of maximizing the 
economic return on the sale of acquired property subdivide 
tracts of land " This rule is nowhere to be found in the 
language of the Agricultural Credit Act of 19 G7 Section 613 
of the Act clearly states that Farm Credit institutions 
"shall if necessary r subdivide tracts of land made available 
under this subsection into parcels that permit eligible 
borrowers to purchase the parcels consistent with limits 
placed on the size of loans made insured, or guaranteed [by 
FmHA]." This language was put in the Act for the benefit of 
the Demonstration Project buyer Hence, the language of 
FmHA s form agreement stands the Act on its head by 
identifying "maximizing the economic return" to the Farm 
Credit bank as the determinative consideration in subdividing 
inventory land for sale through the Demonstration Project. 

Finally, I believe that two reports recently released by 
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the General Accounting Office nerit brief comment. In the 
first of these reports, 6A0 concludes that FmHA farmer loan 
progreuns have become a continuous source of subsidised 
credit. In the second report, 6A0 states that FmHA has large 
cumulative loan losses that will require further borrowing 
from the Treasury or appropriations from Congress. Although 
the validity of the conclusions reached in the reports are 
open to question, the reports do raise important issues about 
the proper role and operating procedures of FmHA that merit 
careful consideration and analysis. 

This is not the proper forum to discuss the details of 
the GAO reports. However, I do think it is important that 
these reports be put in proper perspective. As we know, the 
agricultural economy, including FmHA borrowers, is still 
working to recover from the most serious income and financial 
crisis in fifty years. It should also be noted that the 
Farmers Home Administration has been used as the vehicle for 
delivering several types of help and benefits that did not 
fall within the traditional role of FmHA programs. For 
example, in the 19708 economic emergency and disaster loans 
were made by FmHA to farms much larger than the typical FnOiA 
borrower and in amounts much larger than the typical FmHA 
loan. Moreover, FmHA has relieved commercial lending 
institutions of a good number of risky loans during tiroes of 
financial stress in the agricultural sector. 

I am not necessarily saying that FmHA should not have 
done these things. We were facing a crisis situation in our 
agricultural sector and help was needed. Now FmHA is dealing 
with the financial consequences of the farm crisis, just as 
other agricultural lenders have had to do over the past 
several years. That is why the FmHA sections of the 
Agricultural Credit Act were passed-'-to help FmHA work out 
these financial problems arising from the farm crisis. The 
fact that this working out is now going on is no reason for 
wholesale condemnation of the FmHA farmer loan programs. 
Doing so would ignore the important benefits these FmHA 
programs provide to rural America and our Nation. 
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Senator Boren. Thank you very much, Chairman Leahy, and we 
appreciate your being here, and it certainly symbolizes the interest 
which you have had on this issue all along. 

Senator Baucus, as Chairman Leahy has just said, has also just 
joined us, and has just come on the Agriculture Committee as a 
member of this committee. 

We have worked together on the Finance Committee for a 
number of years. He has been a very important member of that 
committee in terms of interest in the agricultural area, and served 
on the Subcommittee on Taxation and Debt Management, and is 
one that has watched the interrelationship between farm policy 
and tax policy. 

I am really pleased that he has decided to take the step of join- 
ing us on the Agriculture Committee as well because that will just 
make him twice as effective for the cause of agriculture with the 
overlap between the two committees, and Max, we are really glad 
to have you here today. 

Senator Baucus. Thank you, Mr. Chairman. 

Senator Boren. Let me ask. Senator Daschle, do you have any 
opening comments that you would like to make? 

STATEMENT OF HON. THOMAS A. DASCHLE, A U.S. SENATOR 
FROM SOUTH DAKOTA 

Senator Daschle. Mr. Chairman, I will be real brief. I welcome 
our two new members, two very able new members to this commit- 
tee, and I compliment you. 

You have probably put more time and effort into this bill, and 
this particular law than anybody else. I, too, have watched with 
great interest as it has now been enacted. 

It has taken a great deal of time for the Farmers Home Adminis- 
tration to come to the point where they are today, and as we hold 
this hearing, the biggest concern I have is what I consider to be a 
double standard, a standard by which the Farmers Home Adminis- 
tration can be on one time schedule, and the Farmers Home Ad- 
ministration, on the other hand, demands farmers themselves to be 
on another time schedule. 

Where the Farmers Home Administration can take their time, 
they seem to be telling farmers you are on our time, you are on our 
watch, when it comes to adherence to this law. 

That is a double standard that I think we need to examine. I do 
not hold the Farmers Home Administration entirely responsible for 
this. We put those deadlines in the law and they have chosen, of 
course, to interpret that law as they see fit, as it applies to them, 
but they been chosen to interpret the law as we have designed that 
law, as it applies to the farmers. 

I think we have to show some practicality and some forbearance, 
and certainly some understanding of the complications here as we 
face the very difficult questions in terms of both interpretation and 
adherence to this law as we go through the difficult months ahead. 

The question now is, will the Farmers Home Administration 
process all these applications in the next 60 da3rs? I will be very 
curious, as we hold this hearing today, for the response to that 
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question, and how we might further examine their relationship 
with farmers, as we go through the difficult months ahead. 

Senator Boren. Thanks, Senator Daschle. 

Senator Kerrey, any opening remarks that you would like to 
make? 

Senator Kerrey. None. 

Senator Boren. We are happy to have you. We are verv happy to 
have you, if you move with this dispatch, no telling how much 
work we can get done in the Agriculture C!ommittee this year. 
[Laughter.] 

Senator Baucus. 

STATEMENT OF HON. MAX BAUCUS, A U.S. SENATOR FROM 

MONTANA 

Senator Baucus. Just one very brief point and that is to confirm 
what Senator Daschle said. 

It is clear, that it is not only Farmers Home Administration^ but 
the entire U.S. Department of Agriculture, I think, has to move 
much more expeditiously in processing either loans or applications 
or appeals, for example. I am referring in the latter category more 
to Forest Service appeals, that is not the subject of today s hearing 
by any stretch of the imagination, but I can tell you, Mr. Chair- 
man, that the USDA's Forest Service sometimes waits 2 years 
before processing an appeal filed by a timer operator or by a con- 
servation group with respect to a National Forest Service plan. 
You know, that is unconscionable. 

And I juxtapose that against the Farmers Home situation, the 
one we are dealing with here today. In Montana, for example^ a 
gentleman got his papers in 1 day late, he thought he was on time, 
was 1 day late, and got a summary rejection by the Farmers Home 
Administration because he was 1 day late. 

It just seems to me that, as Senator Daschle said, that to get 
some credibility, and to get some belief in the American people in 
their form of Government, that all agencies, certainly this one, 
have to be much more ex:peditious in expediting and processing 
their paperwork. 

Senator Boren. Thank you very much. Senator Baucus. 

I am going to ask our first witness if he would come up now and 
join us here on this side of the table. 

The attorney general of the State of Oklahoma, Robert Henry, 
and he is accompanied by a special assistant attorney general, 
Janie Simms Hipp, who is also joining him here. 

I would say to the members of the committee, that I am very 
proud to have the attorney general of our State as the lead-off wit- 
ness in these hearings today. 

He is one of the most respected people in public life in our State, 
and one of the finest attorneys general in the United States. 

He is a young man who I have known since his high school days 
when I used to coach him in the Hi-Y legislature, so 

The Chairman. Which legislature? 

Senator Boren. The Youth Legislature of our State, the YMCA 
program, so you can imagine the pride I have in seeing him now 
serving as our State's attorney general. 
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He has been particularly active in the area of agricultural policy. 
He chairs the Agriculture Committee of the National Association 
of Attorneys General, and they have had a working group focusing 
on problems with this law, problems in implementation of this law, 
and we will value hearing your testimony at this time. 

STATEMENT OF ROBERT H. HENRY, ATTORNEY GENERAL, STATE 
OF OKLAHOMA, ACCOMPANIED BY JANIE SIMMS HIPP, SPE- 
CIAL ASSISTANT ATTORNEY GENERAL FOR AGRICULTURE 
ISSUES, OKLAHOMA CITY, OK 

Mr. Henry. Thank you, Mr. Chairman, and members of the com- 
mittee. It is indeed an honor to come and talk to you today. I would 
like to submit my prepared testimony for the record and I would 
now like to summarize it orally. 

It is a real pleasure to speak before all of you gentlemen today 
and it is especially good. Senator Kerrey, to see you again. 

The last time we had lunch together in the grand ballroom at 
the University of Oklahoma, Nebraska was not so kind to Oklaho- 
ma. We went on to lose that ball game, but we will be back next 
year. 

Senator Boren. Every decade we allow it to happen once. 

Mr. Henry. That is correct. 

You might also note. Senator Kerrey, the quotations I have from 
Attorney General Robert Spire in the record. I would like to take 
this opportunity to thank you for originally appointing him as at- 
torney general of the State of Nebraska. 

He has been remarkably effective and helpful to us in mobilizing 
the National Association of Attome3rs General on this issue. 

The National Association of Attorneys General is appropriately 
referred to as NAAG ("NAG"), and perhaps that is what we are 
doing here today, but over 3 years ago, our association created the 
Agriculture and Rural Legal Affairs Committee. That committee 
has member States such as Minnesota, North Dakota, South 
Dakota, Illinois, Iowa, Kansas, Nebraska, Colorado, Mississippi, and 
Oklahoma. Those are the major States that have been participating 
in the working group on this bill. 

Senator Boren was kind enough to attend the NAAG committee's 
last meeting in Oklahoma City. We were very pleased to have him 
and we received a lot of appreciation expressed by such organiza- 
tions as the Farmers Legal Action Group for the work that this 
committee has done. 

I am certainly not an expert on agricultural matters in general, 
nor am I an expert. Senator Boren, on the Agricultural Credit Act, 
but I am here today to talk about some things that we have ob- 
served, both in Oklahoma, and among the other States. 

Senator Boren, you indicated the impact that these foreclosures 
can have in your opening statement, and that is true, and the cost 
that eventually will be borne by our Government — as you pointed 
out — is not increased by the action of this act. 

But besides the fact that this act will not appreciably burden our 
Government, there is another compelling reason to avoid foreclo- 
sures. Foreclosures have the effect of floocUng our markets with 
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land and farm implements at lower prices and can, in fact, nega- 
tively impact otherwise economically healthy farmers. 

So it is even more important that we are careful with the poli- 
cies that we create. 

I would just like to stress to you why attorneys general are inter- 
ested in these issues. First of all, it is analogous to the sort of con- 
sumer-type issues that attorneys general are finding themselves in- 
creasingly involved in. 

We tend to represent the citizens of our State. We tend to repre- 
sent the common man, and this is appropriate. For the first time in 
the history of our Nation, you are seeing the resources of Govern- 
ment marshaled to defend the common man in consumer-type 
issues. 

This allows for much more force, much more impact in protect- 
ing them. 

The other reason that we are interested is, attorneys general, 
and all attorneys, are always interested in due process, fairness, 
the fairness of the system, and I think, as Senator Daschle pointed 
out, we have some very grave fairness concerns with notice or time 
limits that apply to one side, but do not in fact seem to apply to the 
other. 

In fact the first major concern that we had with this entire issue 
was that concern of timing. The notices were m£dled out immedi- 
ately following the election of a new President. 

Indeed, it seems to some people that perhaps the notices were po- 
litically inspired. But with a ciedendar, in any event, if you simply 
take it and look at it, and compare the number of holidays cmd 
weekends between Thanksgiving and the first of the year, you find 
that with the turnaround time that is slowed by holidays, by week- 
ends, by closings, and so forth, the farmers really did not have a 
full 45 da3rs to respond. 

So, that timing was a critical concern for us. In fact, we were 
lucky in Oklahoma, because we had anticipated this action, and we 
prepared a number of seminars, along with a number of outstand- 
mg farm organizations, to inform and make our farmers aware of 
their new rights under the act. 

In fact. Senator Boren, as you know, you personally came back, 
endorsed these seminars, and your appearance and support, I 
thinJ^, are the reasons why Oklahoma, at this stage, seems to have 
one of the highest response rates of all the States. 

Initially, calls to the neighboring farm States around us indicate 
that our response rate. Senator Boren, is about 5 to 10 percent 
h^her than the surroimding rates, and much higher than the na- 
tional average, from what we are seeing now. 

The second concern that we had of course was that there was 
just an overload of resources and strain on farmers at this time. 

The holidays are difficult times in any event, and to be faced 
with these added responsibilities was just simply more than the 
farm community could bear. 

Attomejrs general were not able, in many States, to get seminars 
together, to put experts together to inform farmers of their rights. 

The third concern that we had, of course, was the complexity of 
the forms. Perhaps Attorney General Spire put it well, when he 
said: '1 have a couple of degrees from Harvard and they are diffi- 
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cult for me to wade through." He is a very brilliant lawyer, and 
that 2 inches of forms was kind of difficult. 

I guess what we would ask the committee to concern itself with 
in these hearings is our feelings that there is a need for an exten- 
sion, especially in light of tlus timing. If there is some way to 
obtain some kmd of extension, we think that would be useful. 

We also think that you should consider the substantive issues 
that have been raised by farm advocacy organizations. Those are 
listed in my written testimony. We think you might want to consid- 
er urging Farmers Home to send a supplemental information 
packet that is perhaps less confusing to the farmers, or to lawyers, 
for that matter, or to Attorneys General, for that matter. 

Fourth, we think — and I hate to say this because I do not intend 
to just be a bureaucracy-basher, but there does seem to be the need 
for a change of attitude on the part of some local FmHA offices. 

And fifth, in Oklahoma, we have found much success with medi- 
ation. Some States, like Minnesota, and I believe Iowa, have insti- 
tuted mandatory mediation processes. 

In Oklahoma, as you know. Senator Boren, our mediation pro- 
gram involving Ag-Link and the Oklahoma Conference of Church- 
es, has been extremely successfid. 

Sixth, the private right of action dispute continues to exist, and 
perhaps Congress can take some action to resolve that. 

Finally, I would like to offer the good offices of the National As- 
sociation of attorneys general. We will participate in advisory com- 
mittee or working group sessions with the Department of Agricul- 
ture, with FmHA, with the Farm Credit System. 

There is no inherent need or reason for State government law- 
yers and Federal Government lawyers to square it off and sue each 
other in court all the time. 

After all, the same taxpayer is ''rich to all that call upon him." I 
would like to thank you again for allowing us to come, and contin- 
ue to pledge to you our good offices, and anything that the Nation- 
al Association of attorneys general can do as you carry out this 
very important task. 

[The prepared statement and attachment of Mr. Henry follow:] 
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TESTIMONY OF ROBERT H. HENRY, ATTORNEY GENERAL 
STATE OF OKLAHOMA 

Mr. Chairman, members of the committee: I thank 
you for the opportunity to address you today, both as 
the Attorney General of the State of Oklahoma and also 
on behalf of the National Association of Attorneys 
General Agriculture and Rural Legal Affairs Coiainittee. 
I also want to take this opportunity to thank the 
senior senator froiD Oklahoma, Senator Boren, for his 
attendance and address to our committee at its recent 
meeting in Oklahoma City. Attorneys General are 
deeply involved in defending the rights of the 
citizens of their states, and in this role offer this 
Committee a powerful alliance in protecting the rights 
of farmers and other citizens. We appreciate the 
Committee's recognition of this fact* On the other 
hand, if the noble Intentions of this Conmiittee are 
frustrated by unintentional bureaucratic 
inefficiencies, or gaps of understanding, Attorneys 
General may often find theitselves in court suing 
federal agencies Since I believe the desires of this 
Committee and the state Attorneys General are the 
same, it should be beneficial for us to work together. 
We thank you again for making that possible. 

The Agriculture and Rural Legal Affairs Committee 
of the National Association of Attorneys General was 
created three years ago in response to the family farm 
crisis which was affecting many agricultural states 
which are members of the Association. The Committee 
has as its members states such as Minnesota, North 
Dakota, South Dakota, Illinois, Iowa, Kansas, 
Nebraska, Co 1 or ado , Mississippi, and Oklahoma. I am 
here today, not only as the Attorney General of 
Oklahoma, but as the Chairman and a member of the 
National Association of Attorneys General Agriculture 
and Rural Legal Affairs Committee I have been 
encouraged by the members of that Committee to relate 
to you the concerns of not only the State of Oklahoma, 
but the states who are members of the Agriculture and 
Rural Legal Affairs Costmittee 

Senator Boren attended the fall meeting of our 

Committee in Oklahoma City and spoke with us regarding 
his concerns about cotopliance with the Agricultural 
Credit Act of 1987 The remarks and insights he shared 
with our committee were invaluable. Interestingly 
enough, the Committee's scheduled meeting was 
conducted only a few days after news that the Farmers 
Home Administration would begin delivering 45-day 
letters to distressed Farmers Home borrowers. This 
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coincidence in scheduling resulted in a meeting which 
proved to be very timely. The information shared at 
our fall meeting proved to be at the very heart of the 
concerns facing this Subcommittee today. 

During the Agriculture and Rural Legal Affairs 
Committee meeting, we received a message from Mr. Jim 
Massey, Executive Director of the Farmers Legal Action 
Group, St. Paul, Minnesota. Mr. Massey observed: 

"...I want to acknowledge with thanks the very 

central ^nd decisive role played by Senator Boren 
and his staff in the developisent, passage and 
implementation of the Agricultural Credit Act of 
1987. Chainoan Boren has steered the Credit 
Subcommittee through some fast and, at times, 
dangerous waters over the past two years, to the 
substantial benefit of America's farmers and 
ranchers He and his staff have always been 
accessible and responsive to us and our clients, 
and have treated our concerns with a great deal of 
interest and respect. We wish to express our 
admiration and thanks to the Senator." 

Mr. Massey *s concerns, as expressed to us in 
November, regarding the Farmers Home Administration's 
issuance of notices to their borrowers, included the 
inability of fanaer-borrowers to select different loan 
servicing options for different loans. The 
availability of such options is an essential component 
of the orders entered by Judge Van Sickle in 19B7 in 
the Coleman v> Lvna litigation. According to the 
FmHA a farmer roust qualify for primary loan servicing 
on all notes or receive it on none. The objections 
raised by Mr. Hassey and the Farmers Legal Action 
Group to this policy have been presented to the court 
in Coleman. It appears that under Coleman , the FmHA 
may proceed with notices and restructuring but must 
stop short of acceleration and foreclosure. It 
remains to be seen whether this is what will actually 
happen. 

I am certainly not an expert on agriculture 
matters in general, nor am I an expert on the 
Agricultural Credit Act of 1987. I cannot add to the 
Subcommittee's e)cpertise in this area nor will I 
attempt to do so But I will voice to you the 
concerns of many Attorneys General throughout the 
country and the concerns of Oklahomans. 

In Oklahoma, the number of farmers receiving 
45-day notices has ranged anywhere from 2,500 to 
3,500, depending upon who is doing the calculating and 
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how it is done. We have been told that as many as 
6,500 farmers in Texas and 3,900 farmers in Minnesota 
are receiving notices, with a total of approximately 
80,000 farmers receiving notices nationwide. The 
numbers are large, by anyone's calculations. The 
potential effect of this number of farm foreclosures 
on the rest of the agricultural community would be 
nothing short of devastating, not only in economic 
terms but in terms of human tragedy. 

The potential of foreclosure on 80,000 family 
farmers across the nation means thousands of lost 
jobs, lost homes, and lost ways of life. It means 
thousands of uprooted families — faunilies taken from 
rural areas of our country because they can no longer 
support themselves there. As markets are flooded with 
foreclosed - sold lands and implements, otherwise 
economically healthy farmers may be damaged because 
the value of their lands and assets diminishes. This 
forced migration from rural areas will have, and in 
Oklahoma already has had, a major economic impact. An 
afternoon drive through any largely rural county in 
Oklahoma will show the result of the farm crisis. 

Some of the Subcommittee members may, at this 
point, be asking themselves why Attorneys General are 
involved in or interested in these issues. The 
economic and human effect of the family farm crisis on 
our citizens whom we are charged to protect makes the 
reasons for our involvement fairly obvious. But yet 
another impetus for this involvement exists: the 
fairness of the process. 

As Attorney General Robert Spire of Nebraska so 
ahly explains: 

■"We are involved because the overall procedural 
fairness of any right afforded citizens of our 
states is the concern of the chief legal officer 
of our states. When rights are afforded our 
citizens by the federal government or by our own 
state governments, it is among our duties and 
roles to ensure that those rights are procedurally 
fair, both in their design and their application. 
When the process becomes unfair to our citizens, 
it is of legitimate concern to us.** 

Let me list a few of our concerns which mirror 
those you will hear expressed during these 
Subcommittee hearings. Some of these concerns you 
have no doubt heard expressed before today. 
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Th« first of th«8e is timinQ , Thmrm could h«vtt 
btt«n no worse timing for the mailing of 80,000 
'*45*-day" letters Th« decision to mail the notices 
iuaed lately following the election of a new President, 
and in the tvo ueeXs iinmed lately prior to thm 
Thanksgiving holiday shows the greatest level of 
inserts it ivity I have witnessed in quite some time. It 
is inconceivable to ste that the federal bureaucracy at 
Farmers Home could have possibly interpreted the 
intent of Congress to command such a decision on 
timing. 

The notices began finding their way to mailboxes 
in Oklahoma during the two wee3» Impted lately prior to 
Thanksgiving. If you sit down with a calendar, you 
can readily calculate that with the holidays and 
weekends between Thanksgiving and the first of the 
year, the farmer in reality has much less than the 
full 45 days in which to respond The sending of 
80,000 notices resulted in an immediate overload of 
the already limited resources available to American 
farmers to aid them in both understanding and 
completing the two- inch- thick application packet they 
received. 

For some reason, we were lucky in Oklahoma. 
Several months prior to receiving word of the Farmer 
Home notices, my staff had begun working with a local 
law school to sponsor a continuing legal education 
course for farmers and their legal counsel The 
course was conducted in conjunction with the Oklahoma 
City fall meeting of the Agriculture and Hural l^gal 
Affairs Committee of the National Association of 
Attorneys General, and approximately 350 farmers and 
their counsel attended » Two weeks following our first 
course a coalition of farm organizations including 
the Oklahoma Farmers Union, Oklahoma Farm Bureau, 
Community Bankers Association of Oklahoma, Legal Aid 
of Western Oklahoma Oklahoma Association of Electric 
Cooperatives Oklahoma Cattlemen s Association, 
Oklahoma Wheat Growers Association and Western Farmers 
Electric Cooperative, joined with our office to offer 
a farm credit conference to Oklahoma farmers. 
Approximately 450 farmers attended that conference. 
The Oklahoma Department of Agriculture, the Oklahoma 
state University Extension Service and others later 
presented a teleconference seminar on completion of 
the FmHA application forms. 

Throughout this education process, the Ag-Link 
Coalition, our Oklahoma farm advocates, were 
conducting daily one-on-one seminars, walking 
literally hundreds of OklaUioma farmers through the 
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application packets and giving them invaluable 
individual assistance in completing their 
applications. 

The result of this coordinated effort toward 
education is that, by early counts, approximately 
seventy percent (70%) of the Oklahoma farmers 
receiving 45-day letters have either made payments or 
otherwise resolved their loan problems or have applied 
for loan restructuring. Contact with our State 
Director of Farmers Home indicates that our return 
rate, at least in the initial stages, may be anywhere 
from five to ten percent (5 - 10%) higher than 
surrounding farm states. Our initial information 
indicates, however, that nationally only ten to 
fifteen percent (10 - 15%) of the farmers who received 
packets have responded. 

Not only did the timing of sending 80,000 packets 
just before the holidays result in an overload to 
already strained agriculture education and financial 
planning resources, it produced, I am quite certain, 
an unnecessary emotional strain on the farmers 
receiving the packets. When the usual strains of the 
year-end holidays are coupled with the potential of 
losing farm, home and livelihood, the combination can 
be devastating. 

The poor timing of the mailing was exacerbated by 
the complexity of the forms themselves. I approach the 
forms due on April 15 of every year with great terror. 
I can easily imagine what the farmers of our states 
are feeling when faced with these Farmers Home forms. 
As Attorney General Spire stated: **I have two degrees 
from Harvard and I have trouble getting through the 
forms. ■* The complexity of the forms, the time squeeze, 
and the emotion of the issue all combine to result in 
a process which concerns Attorneys General across the 
nation. When earnest and sincere individuals like 
those in our agriculture communities get frustrated by 
laws they cannot understand, contempt for the law is 
born. 

We have been encouraging every Attorney General in 
the country, not just those who are members of our 
Agriculture and Rural Legal Affairs Committee, to join 
with farm organizations and advocates in their states 
to try to educate farmers and their legal counsel on 
the issues involved in compliance with the 
Agricultural Credit Apt of 1987. We have been in 
continued contact with farm advocates and the Farmers 
Home offices within our states in order to monitor the 
process and the fairness af the process. We have 
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op«n«d our offices to farmers in our states and 
encouraged the» to bring their questions and concerns 
to us so that ve may not only have a better idea of 
how well national policy is being translated at state 
and local levels, but also have a better idea of the 
overall fairness of the process. 

We are interested in the outcomes and are deeply 
concerned with the issues. We will continue our 
monitoring of Farmers Home. We want and will push for 
continued dialogue with the Farmers Home 
Administration and will report to this Subcommittee 
the problems we uncover. 

On another issue, these hearings are designed to 
monitor the Farmers Home Administration compliance 
with the Agricultural Credit Act of 1987. We must not 
forget that the Farm Credit System is still actively 
pursing foreclosure on many of our farmers. Their 
compliance with the Act is as important as that of the 
Farmers Home Administration. It is critical to note 
that at this time the Farm Credit System is operating 
with only one board member This situation must be 
remedied as gulclcly as possible for it leaves the 
member institutions of the £arm Credit System without 
leadership, direction or accountability. 

Returning to the Farmers Home Administration, Z 
would llRe to outline some areas of continued concern 
and perhaps some possible solutions The early 
response figures to the 45 day letters indicate a very 
low nationwide response rate* Many groups including 
members of Congress, have requested that the Farmers 
Home Administration extend the 4 5-day deadline for 
submission of completed applications for 
restructuring. The response of Farmers Home has been 
less than acceptable. Their "Rule of Reason** response 
offers as many questions as existed before the 
requests for extension were made. Not only should the 
45-day deadline be extended there should be some 
method for follow-up with those farmers who did not 
respond to their 4 5 -day letters. 

We urge you to examine the substantive issues 
concerning the forms and instructions which have 
already been raised by farm advocacy organizations. 
These issues involve confusion about Farmers Home 
Administration requirements of unit price lists, 
yields, five year histories, bankruptcy and 
third-party forms* We offer as a possible solution to 
this confusion that Farmers Home be required to 
provide a supplemental infoi:^ation packet to farmers 
explaining their requirements with less confusion; and 
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that Farmers Home be required to work with farmers 
whose responses Indicate confusion about the 
requirements . 

One of the consistent complaints we hear, not only 
in our office, but from other Attorney General 
offices, is that some state and local offices of the 
Farmers Home Administration could use an attitude 
change. In order for the restructuring process to be 
fair and to actually work to save family farms, which 
was the intent of Congress, the bureaucracy must be 
responsive. Farmers who do not initially qualify for 
restructuring should be allowed the opportunity to 
work with their state and local Fanners Home officials 
in an effort to do everything possible to restructure 
their loans. 

We also suggest mediation as a solution. In 
Oklahoma we are fortunate enough to have a 
legislature which has responded to these needs with an 
agriculture mediation program. Other states such as 
Minnesota and Iowa, have instituted mandatory 
mediation programs. However, a large number of states 
remain with absolutely no mediation in place. Perhaps 
this is a good time to suggest a national mediation 
law for agricultural loans. Minimally, Farm Credit 
System institutions and the Farmers Home 
Administration should be required to involve other 
creditors of the farmer in at least an informal 
mediation of the farmers' debts. 

I will take this opportunity to advise the 
Subcommittee that a number of states involved with the 
Agriculture and Rural Legal Affairs Committee of the 
National Association of Attorneys General have 
recently joined as amicus curiae in the Harper v. 
Federal Land Be^nk of Spokane case currently on appeal 
to the Ninth circuits The issue involved in our 
amicus brief is whether the Agricultural Credit Act of 
1987 implies a private right of action for farmers to 
enforce their borrower rights granted under the Act. 
We feel that the answer to that guest ion is a 
resounding yes and that the legislative history of the 
Act supports our position It is possible^ however 
that Congress will simply have to be explicit in its 
grant of a private right of action to farmers under 
the Act. We encourage Congress to put the matter to 
rest once and for all. 

For other issues, it is simply too early to tell. 
It is too early to tell if the DALR| program — the 
Debt And Loan Restructuring System computer program — 
will work or how it will work. It is too early to 
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tell if th0 "good faith** requireMnts will be 
arbitrarily and capriciously applied by state and 
local offices. It is too early to tell how many of 
our farmers will be allowed to restructure and how 
many of them will lose their farms and their homes. It 
is too early to tell the lasting effect on our states 
and our local communities if the restructuring rights 
granted to our nation's farmers by the Agricultural 
Credit Act of 1987 are not fairly and reason2a3ly 
applied. 

I assure this Subcommittee that the organization I 
represent here today will remain involved in these 
issues. I also assure this Subcommittee we will make 
every effort to advise you of the problems we 
encounter in our states. Furthermore, NAAG is willing 
to provide you, and the federal agencies engaged in 
establishing agricultural policy, with the states* 
legal perspective, through participation in some 
mechanism such as an advisory committee or workgroup. 
The National Association of Attorneys General is 
interested in these issues. 

I again thank Chairman Boren and the members of 
the Subcommittee for inviting me to testify here 
today. Again, we offer both our good wishes and our 
assistance to you in your important task. 



(Attachment follows:) 
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LETTER OF STATE SENATOR ROBERT M. KERR representing SENATE DISTRICT 38, 
STATE OF OfCLAHCMA 



May I please take this opportunity to call your attention to a very grave 
sityuation facing the peqple of the Great State of Oklahoma. 

As a member of the Finance, Agriculture and Appropriations canrdttees , 
and being Chairman of the Agriculture Ccmnnittee in the Oklahoma State 
Senate, I have heard testimony of many people concerning econcmic 
conditions in our state and the impact resultant thereof. 

EXiring the last several years, Oklahoma, like other agriculture and 
energy states, has experienced an extreme amount of bank failures. 
TWxty three in 1987 and twenty ei^t in 1988, just to mention the last 
two years. These were primarily the result of the drc^ in energy values 
and the drop in the real estate values, both farm and city. I might say 
that when these loans were made (the loans that got those banks in 
trouble), they were not bad loans. They became bad due to factors 
completely beyond the control of the farmers, oil men, home owners, real 
estate operators and bankers involved. Factors and policies that were 
being developed and carried out in places far from Oklahoma like 
Washington, D. C. , the Mid-East countries and many foreign agricultural 
countries. There is enough blame to go around, but that is water under 
the bridge - we need and are asking your help in finding answers to the 
pressing needs our state and citizens face. 

We in Oklahoma have made the cannitment to stay the course - to bring 
this state back to the position of prominence that she and her pioneer 
spirited people deserve. 

There have been many charges that those involved and charged with the 
responsibilities of working through the problems in the financial area 
are requiring such conservative lending practices of those banks and 
institutions making loans, that peqple who are willing to make the 
investment in the future, cannot get the capital to do so. 

In the area of farm credit alone - approximately 2700 notices have 
recently gone out to delinquent borrowers. Hundreds of these peqple have 
nowhere to turn. We would ask that every effort to restructure those 
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farmers be made to the extent that the law allows. We do not believe 
that is happening new as a general rule. There are instances where a 
waiver of interest and/or major lowering of interest would enable a 
distressed farmer to cash flew. Fran visits with those involved, it does 
not seem that this tool is being used to the extent that the Farm Credit 
Act allows. We would request that this be done. 

We are very fortunate that our State Attorney General Robert Henry and 
his staff, our State Departirent of Agriculture, the Conference of 
Churches and others have all been involved in helping instruct those 
receiving the delinquent notices. 

TO bring ourselves back econcmically, we must invest in the future. 
Investments in equipnent to replace that worn out, in plants and products 
that will let us corpete. 

What we need is available capital - long term capital that allows for 
restructuring of seme present debt, and at a rate that will allow us to 
repay that debt based on prices we receive in the market place. Interest 
rates in that relation and in relation to inflation are far too hig^. 

We as Oklahcmans are appreciative of the efforts of Congress in the Farm 
Credit area. However, if we are to be successful in saving family farms 
and diversifying our economic base in the State of C^dahcma, we nust go 
further - much further. 

We need and would suggest a federal program v^iereby capital would be made 
available directly from the United States government to those states 
(agriculture and energy) who are suffering such as CSdahcma and 
Louisiana. It could be called the "Distressed State Re-Investmorit Act." 

These funds could be made available through normal lending channels at 3 
per cent with the lending institution processing the loan receiving 1 per 
cent processing fee. The length of such loans should be up to 20 years. 

We believe such a program would not cost - but would pay. Creating 
thousands of jobs for people who would be paying taxes and spending their 
earnings along the main streets of our cities and towns. 

I appreciate the opportunity to bring this problem to your attention and 
would be willing to furnish corroborating documents. 




ROBERT M. KERR 

State Senator - District 38 
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Senator Boren. Thank you very much, Attorney General Henry. 
I appreciate the comments that you have made, and the sugges- 
tions, and I hope — and will mention this again — Mr. Johnson is 
here, and has heard the comment about the National Association 
of Attome3rs General. 

But I would think in reviewing the forms, and other procedures, 
that it would be very helpful if the group, perhaps the committee 
that especially focuses on agricultural issues of the National Asso- 
ciation of Attorneys General, could be called upon by the Farmers 
Home Administration, and perhaps could have some informal con- 
sultations and informal sessions together, particularly with the 
l^al staff and the top administrators there at the Farmers Home 
Administration to go over some of these mutual concerns and share 
expertise, share suggestions, perhaps, as to how the forms and pro- 
cedures could be simplified and improved. 

You mentioned also in your statement the private right of action. 
I will tell you, and I understand that this is being resisted now, and 
that there may be some litigation about this. 

It is my understanding throughout the discussion of the Farm 
Credit Act, that there was a private right of action. 

In fact I had explicitly provided for it early in the first provision 
of my bill, and then in the course of discussion. 

Witnesses that appeared before us from the Adminstration, the 
discussion ensued, indicated that it was not necessary because 
there was an inherent right of private action. 

And finally, in the discussion we had — I remember it was Sena- 
tor Burdick on the fioor with an amendment that he offered, and 
later in the Conference Committee on this legislation, where there 
was some langauge that appeared to narrow the private right of 
action. 

It provided private right of action only for those borrowers that 
were current. A decision was made explicitly to drop that language 
because we felt that we were narrowing, not enlarging, the private 
right of action. 

In other words, the private right of action was inherently there 
for all. For us to talk about giving it only to those that were cur- 
rent on their loans would narrow it, since everyone had the right 
of private action. It was the assumption. I stated that in a colloquy 
with Senator Burdick on the Floor. 

It was stated, again, by me, and others, as we acted on this 
matter in the Conference Committee. But to clarify it, you have 
acted, and being the attorney general in my State, in some wa3rs 
act as mv lawyer. 

I wonder if you would be willing to perhaps work on preparation 
of an affidavit for me that I might execute, that would clarify my 
understanding and state my understanding of the legislative histo- 
ry of this matter, to show that there is indeed, in my opinion, and 
it certainly was my assumption throughout the delioeration — I 
think the assumption of the others involved in the process — that 
there is a private right of action. 

Would you be willing to assist me in preparing such an affidavit 
to set that forth? 

Mr. Henry. I would be extremely willing to assist you, and it is 
alwa3rs an honor to serve as your attorney. Senator Boren. 
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Senator Boren. Well, we will work on that and have our staff 
look back into the committee records and work on preparing a de- 
tailed affidavit. 

Mr. Henry. Thank you. I think that would be most helpful. 

Senator Boren. Do you have any kind of indication from talking 
to other States about what percentage of the borrowers — is this 
running 10 or 15 percent — of those that received the notices, that 
were not able to apply in time? 

What kind of a reading do you have on that? 

Mr. Henry. I do not have any formal statistics. I have just been 
able to gather from, a lot from phone communication with other 
attorneys general. 

We have heard that nationally, as few as 15 percent of the farm- 
ers have responded. In Oklahoma, our results. Senator, seem to be 
around 70 percent. 

Senator Boren. Have responded? 

Mr. Henry. Have responded. 

Senator Boren. Have responded. And has the 45-day period run 
for most of these at this point in time, or is it still running? 

Mr. Henry. It will have run for most at this time. 

Senator Boren. By the end of the month? 

Mr. Henry. Yes. 

Senator Boren. So many of them started receiving these notices 
in December, and, as you pointed out, with Christmas, Thanfasgiv- 
ing, and other holidays, some started receiving them in November. 
That is a difficult period of time, some of them even being gone at 
times. 

Well, I appreciate your testimony very much. I want to give my 
colleagues an opportunity to ask questions, but you do feel it would 
be helpful if we could clarify this private right of action matter? 

Mr. Henry. Absolutely. I think that would be extremely helpful. 
That is a way to achieve some balance in the system and make 
sure the system works. 

Senator Boren. Thank you very much. 

Senator Daschle. Thank you, Mr. Chairman. 

According to my figures, the Farmers Home estimates that about 
49 percent have responded thus far, but I am more interested with 
the 51 percent who apparently have not, and what legal interpreta- 
tion the attorneys general might have with regard to their stand- 
ing at this point. 

What advice would you give to an Oklahoma farmer who either 
had not responded in total with all the forms required, or not re- 
sponded at all? 

Do you have advice in either case for those, and what is your in- 
terpretation of the law as you see it? 

Mr. Henry. I do. Senator. My first advice would be to respond 
immediately. Send something. As my father used to tell me when I 
was a child, and I did not understand his directions, he would say, 
"do something even if it is wrong, son." That something needs to be 
done. Send in the applications that you can. Request an extension. 

If you need help with the forms, fill out the ones that you can 
and ask for some action. 

We would just indicate that some response would be very, very 
important. 
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Senator Daschle. Why do you feel that way? Is there something 
in the law that gives you the impression, that if they responded in 
good faith, that they would at least comply with the spirit of the 
law? 

Mr. Henry. Yes, Senator, that is exactly it. 

The law itself seems to require simply the request for the re- 
structuring. Now the regulations — we all know about Government 
regulations, and State governments are not immune from excessive 
Government regulation either. 

But we think compliance with the spirit of the law, that you 
folks passed up here, gives us an opening to go into court and try 
to defend the action of the farmer. 

Senator Daschle. Well, that certainly is my interpretation as 
well, and I am delighted to see that someone of your standing 
would hold that view. 

Have you discussed it with any other attorneys general? Is that 
their interpretation as well? 

Mr. Henry. The attorneys general that met with us in our last 
NAAG Agriculture Committee would share that view. 

Senator Daschle. Very good. Thank you. 

Senator Boren. Thank you very much. Senator Daschle. 

Senator Kerrey, any questions? 

Senator Kerrey. No. I will keep my record clear with you. 

Senator Boren. Senator Baucus. 

Senator Baucus. Just one very broad question. So much of what 
any organization does or does not do is based upon the organiza- 
tion's attitude, and you mentioned there is a problem of attitude 
perhaps in some areas. 

What would you do to turn that attitude aroimd, and how would 
you suggest the head of the Farmers Home Administration address 
a question of attitude? 

Mr. Henry. That is a very good question. Senator, and I think, in 
a sense, it is why we elect people to offices in this country. 

There is something about facing the electorate that causes one to 
improve one's attitude from time to time. 

And I think I would try to encourage the Farmers Home to real- 
ize that we are all part of the same system, we are all part of Gov- 
ernment in this country, and we exist not to make money or turn a 
profit — and we do not exist just to get bigger. 

Our reason for existence is to help the farmer and try to main- 
tain the extraordinary agricultural success that this coimtry has 
always enjoyed. So I would encourage that kind of activity and I 
would not encourage — as I heard to nay distress — the action that 
occurred when a leading Farm Credit System spokesman came to 
Oklahoma, and took that opportunity to blast the Congressman in 
whose district he was speaking. 

I think that is pretty silly, and I informed him so when I spoke 
after him. We are on the same team, and I have tried to resist that 
temptation to just come up and bang the bureaucracy, because I 
know they have difficulty, too. 

And we do not want to throw good money after bad. But I think 
we have to constantly work, as public officials, whether elected, ap- 
pointed or hired, on that attitude of service to the public. 
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Senator Baucus. You are right. We all self-destruct here in the 
Senate in 6 years, and a little competition is good. It helps us to 
keep on our toes, and so forth. 

Senator Boren. Let's not overdo this now. 

[Inaudible.] 

Senator Baucus. But the slight problem is— as you point out— is, 
the head of the Farmers Home Administration does not run for 
public office. He is appointed, and he is a little bit insulated. 

And, obviously, the answer is not to have everybody that heads 
an agency stand for election. I think that is unworkable. But it is 
incumbent upon all of us to recognize and realize that we are serv- 
ants of the people we serve. They are our bosses; they are our em- 
ployers. 

I hope that the Farmers Home Administration just takes that 
message to heart, because the more it does, the more it is going to 
be satisfied that it itself is doing a good job, when it sees that 
people themselves are happy with the service that the agency is 
providing. 

But that I think is where the heart of the matter is. It is a ques- 
tion of attitude. If they want to do a good job they will, and so it is 
up to them to just do that. Thank you. 

Mr. Henry. Thank you, Senator Baucus. 

Senator Baucus. It would be your understanding that while the 
law mandates the 45-day period, that at least in terms of if the 
farmer responds, but let's say does not fill out all the forms within 
45 days— as I understand the law, the law simply says the farmer 
shall respond within 45 davs. 

That could be just simply writing a letter saying I want to take 
advantage — a one-sentence letter. 

Mr. Henry. "Help me," for example. 

Senator Baucus. I have received my notice, and I hereby want to 
take advantage of the loan restructuring program. That that is all 
the law requires, and that the agency, if they are reauiring farmers 
to fill out additional forms, they would certainly have it within 
their discretion to allow more than 45 days for the completion of 
the forms. 

There is nothing in the law to prohibit the agency from having 
that discretion to allow the femner more time, is there? 

Mr. Henry. I believe that is correct. Senator. 

Senator Boren. Thank you very much. I appreciate your tcddng 
the time to be with us, and our next witness will be Mr. Johnson. I 
do hope that we can work out some sharing and pooling of exper- 
tise between the National Association of Attorneys General, Agri- 
culture Committee, and the stafT, the directors and legal staff, espe- 
cially, at the Farmers Home Administration. 

It would save both the State taxpayers and the Federal taxpay- 
ers' money if we could get this process working. Thank you very 
much. 

Our next witness will be Mr. Neal Johnson, the Acting Adminis- 
trator of the Farmers Home Administration, and Mr. Johnson, 
please feel free to have others of your staff accompany you, and I 
believe you have with you 

Mr. Johnson. Jack Hertzler, our Assistant Administrator for 
Farmer Programs. 
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Senator Boren. We are very glad to have him with you. We un- 
derstand that you are in the situation of being the Acting Adminis- 
trator at this time. 

We know that during transition periods it is a difficult situation, 
and what you do have, those that are exercising responsibility, 
doing it in an acting capacity. I have visited with the Secretary of 
Agriculture-designate, and others, about the problems and the 
policy issues, and have urged him to have as much background as 
possible, and others that will be serving in the agencies at the time 
that they do come in to those positions. 

But I think it very important, even though we are in a transition 
period, since the notices have gone out, and we know that you have 
been administering this program, that we hear from you, and mem- 
bers of the committee, as we do hear from you, understand that 
you are in a transition situation yourself and struggling to do the 
best you can under these circumstances. 

We appreciate your appearing before us, and we would welcome 
any statement that you would like to make at this time. 

STATEMENT OF NEAL SOX JOHNSON, ACTING ADMINISTRATOR, 
FARMERS HOME ADMINISTRATION, U.S. DEPARTMENT OF AG- 
RICULTURE, ACCOMPANIED BY GLENN J. HERTZLER, JR, AS- 
SISTANT ADMINISTRATOR, FARMER PROGRAMS 

Mr. Johnson. Thank you, Mr. Chairman, and members of the 
committee. 

I sincerely do appreciate the opportunity to appear before you 
today to discuss the progress we are making in carrying out the 
mandates of the Agricultural Credit Act of 1987. 

Your invitation specifically mentioned the notices of loan service 
programs available for farm borrowers more than 180 days late in 
their pajrments. As you know, those notices were mailed in late No- 
vember. Thus, the 45 dajrs prescribed in the statute for a response 
expired for most borrowers about mid-January. 

Our latest tabulation shows that a total of 70,747 notices were 
mailed from FmHA county offices between November 15 and 25. 

A total of 34,719, just over 49 percent, were returned by the bor- 
rowers with requests for loan servicing. We do not have, at this 
point, a breakdown of the reasons why the others were not re- 
turned. 

Our reports do tell us, however, something about how many bor- 
rowers apparently do not intend to continue their operations and 
how many still desire to continue farming. 

About 8,345 notices were sent to borrowers with collection only 
accounts. Those are borrowers who, for fdl practical purposes, have 
sold the collateral securing their loans from FmHA, but still have 
some indebtedness and possibly have some repa3rment ability. Since 
we received only 1,980 responses in that category, we can assume 
that about 6,365 of those accounts are indeed inactive, and can 
become candidates for debt settlement. We estimate the overdue 
debt for those collection only accoimts to total about $1.6 billion. 

Another category with some question as to the viability of the 
operation is accounts accelerated before May 7, 1987, the date of a 
Federal court injunction. 
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Since only 4,289 responses were received to the 8,890 notices sent 
to borrowers with accelerated accounts, we can assume that a ma- 
jority of those accounts also are either inactive, or the borrowers do 
not mtend to continue farming. Those borrowers will be offered the 
preservation loan services of homestead protection and leaseback/ 
bu^^ack. 

Bankrupt borrowers, or their attorneys, returned 754 notices out 
of a total of 7,085 that were sent. 

Subtracting those three categories — the collection only accounts, 
the pre-May 1987 accelerations, and the bankruptcies — leaves us 
with 46,427 notices to borrowers who were 180 days late in their 
pa3rments, and, presumably, who still desire to stay in the farming 
business or, at least, keep the homestead. 

The responses indicate that 27,696 borrowers in this category re- 
quested loan servicing and 24,495 — a responsive 88 percent — re- 
turned applications sufficiently complete for our field offices to 
begin processing. Some 3,201 replied but did not complete even the 
minimal requirements of our rule of reason policy. The latter will 
be considered as failing to meet the requirements for the complete 
loan servicing package and will be offered the leaseback/buj^back 
or homestead protection program. 

This leaves the question of what to do with those notices that 
were returned as undeliverable. Because we think some borrowers 
may have refused delivery of the certified mail by which the no- 
tices were sent — for whatever reasons — we have directed that the 
same information be sent again, but by regular mail. Borrowers 
who might have been apprehensive about accepting certified mail 
will have another chance to take advantage of the servicing oppor- 
tunities. They will be given a 45-day period in which to respond to 
those notices. 

Now, Mr. Chairman, we are at the point where our field staff 
must analyze those applications that have been received, so that 
those borrowers can receive a decision within 60 days as set forth 
in the statute. I am sure you imderstand the complex nature of 
many of these individual cases, especially those that have been in a 
questionable status for a considerable period of time. And we are 
speaking of years. It will be a challenge to all the parties involved 
to develop a workable plan. And, since we are now nearing the end 
of January, we are aware that farmers need those decisions 
promptly in order to make their plans for the coming crop-year. 

We should also remember that we have 183,000 borrowers who 
are not delinquent or in technical default, who will need our atten- 
tion to process their applications on a timely basis for spring plant- 
ing. 

To assist the field staff and to ensure proper implementation of 
the Ag Credit Act, I am sending loan specialists from the National 
Office out to the States over the next several weeks. They will be 
traveling widely for on-the-spot reviews and consultation. 

All of us at Farmers Home £u*e committed to working closely 
with our borrowers in carrying out the mandates of the act in an 
efficient and compassionate manner. Our efforts are, and will be, 
directed toward keeping our borrowers on the farm to the fullest 
extent possible. 
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Thank you. This does complete my formal statement. I will be 
happy to answer any questions you might have. 

Senator Boren. Thank you very much, Mr. Johnson. 

As I understand it, you are sending by regular mail the same 
notice to those who did not receive the certified letter? 

Mr. Johnson. That is correct. That were returned to our offices. 

Senator Boren. As unreceived? 

Mr. Johnson. When we sent certified mail, and returned to our 
office as not delivered. 

Senator Boren. Not delivered? 

Mr. Johnson. As not delivered. 

Senator Boren. Now how many of those were there? 

Mr. Johnson. There were about 8,000— no, that's right. We do 
not have that number. 

Senator Boren. You do not have that number yet. 

Mr. Johnson. We did not get that in our survey. I am sorry. 

Senator Boren. All right. Now when did the new notices by r^u- 
lar mail go out to this group? 

Mr. Johnson. I sent a communication to all of our offices just 
this past week, I guess it was. So about a week ago, advising our 
offices to again send the entire information to those, and telling 
them how to document the file as it relates to the returnable no- 
tices, and also indicating that the 45 days would commence — I be- 
lieve we gave a 3-day mailing time, isn't that right. Jack? 

Senator Boren. Right. From the time of mailing. 

Mr. Johnson. Three days. That is right. 

Senator Boren. But there are a substantial number you feel we 
are talking about, some thousands rather than just hundreds, prob- 
ably? 

Mr. Johnson. Well, we are not sure, but we did get feedback 
throughout the country, that they were being returned. So, it was 
enough that we felt we should take some immediate action. 

Senator Boren. Felt you should issue another notice? 

Mr. Johnson. Yes, sir. 

Senator Boren. Now let me ask about the 45-day period. As you 
know, section 604 [see p. 116, Senate Report 100-230] of the act 
says that, "The Secretary shall consider a farmer program borrow- 
er for all loan service programs if, within 45 days of receipt of the 
notice required in this section, the borrower requests such consider- 
ation in writing." 

Now it is my understanding, this means simply that the farmer 
return a letter saying I have received my notice and I hereby re- 
quest an opportunity for consideration of all loan service programs. 

It is my understanding that in addition to just receipt of the 
letter back from the farmer saying '1 want to be considered," that 
the Farmers Home Administration is also requiring that several 
forms which you send to the farmer must also be completed within 
that 45-day period. Is that correct? 

Mr. Johnson. Yes, sir. There is a requirement and I do not con- 
sider it several forms, but there is some information that we feel 
that we should have in addition to someone simply dropping by the 
office and saying, "I plan to file" or writing a letter in saying, "I 
want to file for these servicing rights." 



Digitized by 



Google 



42 

That package, as you know, does contain a considerable amount 
of information and we do realize that farmers needed some help on 
that. 

But we did go back to our people in December with what we are 
referring to as a rule of reason, and in that one, we are saying the 
minimum things that the person should get to our office to show 
good faith, and that they are serious — one of them is basically a 
one-page application per loan, or for the servicing action. 

So tney need to fill out the basic application form, which they 
are familiar with. This is something tney have been doing year 
after year, and it is the time of the year that they normally do 
those things. 

Plus the other thing that we ask them to do is develop a farm 
and home plan, start getting their financial information and get a 
farm and home plan in. 

This is not a new requirement. It is something, at this time of 
the year, they have been doing year after year in the past. 

Certainly there may need to be some acUustments made to it 
after we get it, but we are asking them to basically give us some 
very basic financial information on that farm and home plan. 

And then the other item that we ask them to send us is a one- 
page form that they are to sign, acknowledging that they received 
the package of matericd, and that they are interested in some serv- 
icing rights. 

So basically, all they have to do is check a box and sign that. 
Now I guess I do not consider that a considerable; there is a lot 
more activity to be required. 

So if they got that much in, then we said, hey, our county super- 
visors make that decision. If those people have been working in 
good faith with you, and again, our goal is to do everything to try 
to make this thing work, because if it does not, we are still not 
through. 

We still have the preservation rights, and a lot of other activi- 
ties, and we have a lot of work to do in this 60 da3rs that we have 
to complete our chores. 

So this is basically our position on that. 

Senator Boren. Well, you do feel, then, that you have discretion. 
Obviously you say you are operating a rule of reason; you have 
given the county offices a directive to use a rule of reason. You do 
feel that you have discretion, then, to allow more time beyond the 
45 days. 

If they have sent in a letter, but they have not completed all 
their forms that you have sent them, you do feel you have discre- 
tion, administration discretion, since the law only requires one 
thing. 

The law only requires that they send you back a written state- 
ment of their desire to be considered. 

That could be a one-sentence letter. 

Mr. Johnson. That is right, however, you must interpret that 
language in combination with all the other requirements which the 
act contains to carry out the loan servicing and restructuring op- 
tions available to borrowers. 

Senator Boren. They comply with the law by doing that. Since 
any additional requirements that you are putting on are regulatory 
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requirements that are at the discretion of the agency, administra- 
tive discretion, you would then have discretion since you are 
saying, we are giving them a rule of reason to give some more 
time, or work with some people to improve the forms, or if they are 
inadequately filled out during the 45-day period to continue to 
work with them, you are doing that then? 

Mr. Johnson. We are using all the latitude that we think we can 
legally and comply with the statute. 

Our Office of General Counsel did review this, the statute, and 
gave us the opinion that we had no legal authority to just make a 
blanket extension of the 45-day period. 

We did get that ruling. So within the confines of that, we have 
tried to work some way to be, again, show as much compassion, 
and do as many things as we could and still be consistent with 
that. 

Senator Boren. Well, I think it simply says that if the borrower, 
within 45 days of the notice, the borrower requests such consider- 
ation, that you then must give him this consideration. 

I do not know that it says you may not give him such consider- 
ation if he does not. Do we have a copy of the exact wording of the 
statute in that section here? 

But the main thing would be that if you have — let me see where 
is that exact wording. 

"If, within 45 days of receipt of the notice required in this sec- 
tion, the borrower requests such consideration in writing" — let's 
see — "The Secretary shall consider a farmer program for all" — so it 
is mandatory for you to consider it if they request it within 45 
days, in writing. 

That is mandatory. But it does not say here, or it does not have 
any prohibition on you to not consider those within 45 da3rs. 

And it certainly would not have any prohibition on your giving 
an additional discretionary extension to those who have written 
you a letter saying "I want this" but have not finished filling out 
the forms required, as I read this. 

Mr. Johnson. Well, that is a little bit different from the inter- 
pretation we have received from our Office of General Coimsel, 
and 

Senator Boren. Well, of course we wrote the law, and the law 
says 

Mr. Johnson. I am certainly not a lawyer and I am not here to 
debate that issue with you, Mr. Chairman. 

Senator Boren. One of the things we feel strongly about around 
here is that the Constitution does say we will ma^e the law. That 
is a responsibility and a duty. And we made the law, which says, 
"The Secretary shall consider." It does not say anything about 
when you shall not. It simply says you have an affirmative duty to 
"consider a farmer program borrower for all loan service programs 
if, within 45 days of receipt of the notice required in the section, 
the borrower requests such consideration in writing." 

Now it does not say, "shall have filled out forms, that the agency 
is hereby authorized to issue in the regulation of this Act." It just 
says if they shall request it in writing. 

So I would urge you to go back and have the lawyers look at this 
again, and as you have fairly done with those who returned — or 
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where the certified letter was returned as nondelivered, I would 
urge you to go back and look at those situations where a letter was 
received, where some communication was received from the bor- 
rower, that said I wish to be considered, but perhaps in the opinion 
of the agency, all other forms which the agency mvented, we did 
not — those forms are not in the law. The law just simply requires 
the farmer to say, in writing, that he wishes to have it, have con- 
sideration. 

That vou would give consideration to a further extension to those 
that did not complete the forms on time. I think that is something 
that should be considered since the forms are really the creature, 
an invention of the bureaucracy, and I do not use that term pejora- 
tively. We have to have bureaucracies and we have to have imple- 
mentetions of laws. 

We obviously are not the implementing agency. You are. But I 
would urge that that be considered, and that the l^al counsel re- 
consider that because, just speaking for myself-— and other mem- 
bers of the committee can speak for themselves — I certainly do not 
think we intended this to be mandatory — we meant to say, look, if 
they tell you within 45 davs they want to be considered you have 
to — that is a mandate of law, that is a requirement of law. You 
have to consider them for all of the loan progrsuns available. 

But by that, we did not mean to say you do not have any discre- 
tion to give them additional time, nor do I think we meant to man- 
date that they would have to fill out every form that was sent to 
them. 

Because under that theory you could send them 100 forms. I am 
not sajring you have. You could send them 100 forms and say, if 
vou do not get all these filled out within 45 da3rs — we meant to just 
keep it very simple, for the farmer to simply say "I want to be con- 
sidered." 

And then, I think you can continue, during the 60-day period in 
which you are evaluating their requests. They obviouslv have a 
duty to cooperate with you on a good-faith basis to fill out the 
forms. 

But I think that serious consideration should be given, especially 
given the fact that they came at this time of the year, when some 
people were traveling, and there were other disruptions, and fami- 
lies were getting together, and the rest of it, that that might be 
considered. 

So I would urge you to give that some thought, and ask the Gen- 
eral Counsel to take another look at that to determine what discre- 
tion you would have in that area. 

Mr. Johnson. Well, certainly, I think we are in full agreement 
as to what our goal is, and that is to assist those that are worthy 
and have shown good faith, and to work with them to the fullest 
extent possible. 

I think we are doing that. Certainly, if any cases come to our at- 
tention we will be happy to look into it, where someone, over a per- 
sonality conflict or something — and obviously as many employees 
as we nave, there is a potential of something happening like that. 

By and large, I think that those farmers that really are sincere 
and want to work with us, and cooperate and do something — I 
cannot conceive, barring the fact if they did not get their informa- 
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tion, that they did not have ample time to at least provide that 
minimal requirements by, as I have outlined in our rule of reason 
here. 

Senator Boren. Let me just say, I understand you have the rule 
of reason, but, as you said, this can vary. We are all human, and 
how some person interprets a rule of reason can differ from an- 
other. There is no way to standardize that. 

And unfortunately, also being human, the history of a particular 
local officer with a particular borrower — it is venr hard for us to 
put aside our own personal evaluations of whether somebody is 
really trjdng hard or not trying hard, or being cooperative, or not 
cooperative. 

That is the reason I would suggest that in addition to operating 
your rule of reason you might consider something like an auto- 
matic 2 additional weeks, or something like that, for those who 
simply did send a written notification back sajring we want to be 
considered, but who did not, in the view of the local supervisor, sat- 
isfactorily complete the forms. 

That would at least give you some degree — you might call it a 
safety net — to put under your rule of reason, to assure somebody 
that if they had a personality conflict, or something else, they 
would at least have automatically, that additional time. 

If they actually gave you notice back with a letter or something 
else — maybe not all the forms are completed — that they wanted to 
be considered within the 45 days because they would have met the 
minimum standard of the law, at least as I would read it. 

I will turn now to Senator Kerrey. 

Senator Kerrey. Thank you, Mr. Chairman. 

Are you restarting the clock on the letters that you sent out 
some time last week? What sort of procedures are you going to 
follow for the letters that were sent out last week? 

Mr. Johnson. Are you referring to those that were undelivered 
because of our initial sending out by certified mail? 

Senator Kerrey. That is correct. Let's assume that I received a 
letter from you last week and I get it in a week from now. I fill out 
the three forms that you have determined using the rule of reason, 
it qualifies me as being — as you have used the language — worthy 
and following through in good faith, even though that may not 
quite be in conformance with the law. 

You have defined worthy and demonstrating good faith as mean- 
ing I have to fill out these three forms. Let's assume a week from 
now I have filled out those three forms and get it in. Do I qualify 
for all programs? 

Mr. Johnson. Those that we are sending out another notice, we 
have to operate under the assumption they did not receive any- 
thing from anybody. 

So the clock starts over on the 45 days for those people that it 
was totally undelivered and we have no evidence they ever re- 
ceived the information. Now the balance of these we assume did re- 
ceive the information. 

Senator Kerrey. It is similar, is it not? Some friends of mine 
who, when they received their notice of induction to the Korean 
War, simply threw it away and thereby removed themselves from 
the responsibility of having to go to that war. 
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Is that what you are saying to me? That had I ignored the origi- 
nal letter entirely, and assumed that I did not receive any, that I 
actually would be in better standing than the 3,200 people who re- 
turned a letter but did not do it in accordance wim your hi^^ 
standard of being worthy and in good faith? 

Is that correct? 

Mr. Johnson. That is correct, Senator, because 

Senator Kerrey. Wouldn't you suggest— does not just common 
sense cause you to conclude that the average citizen out there, 
when seeing that sort of circimistance, would cause them to view 
the bureaucracy as something on the order of something created hy 
Lewis Carroll? 

Mr. Johnson. I am not sure how we can quantify or know why 
people choose not to respond to the certified mail, and the other 
additional communications that went to them in a reasonable £Euaili- 
ion as to those basic dociunents that has been required of them on 
an annual basis at that time of year for many, many years. 

So, you know, it's hard for me to conceive — to me, those are a 
different class than those people that we mailed something to, but 
was returned to us, because there, we can quantify those. 

We know which ones did not receive it. The motivation. Frankly, 
I am certainly in hopes, and by the percentage of those that com- 
pleted those returns, we are up to 88 percent of those in the other 
category that actually returned. That is a pretty high percentage of 
those that we think are still active in farming. 

We think about 88 percent of those did return the information 
on a timely basis. So I am not sure that we have a real large 
niunber in this category, but how you make that determinatioii, we 
are relying on our county supervisor with our use of reason, if the 
person has acted in good faith and worked with him, which com- 
munication is a key there. 

If that has happened, then we should go ahead and receive those 
and process them. 

Senator Kerrey. May I ask you a question about the demonstra- 
tion project? Are you familiar with the attachment 1 regulations 
for the demonstration prqject? 

Mr. Johnson. Yes, sir. Somewhat. 

Senator Kerrey. Is it fair to say that with instructions being 
given to the St. Paul and Omaha Farm Credit S3rstem under this 
section 5 regulation — is it fair to say that if I am a potential buyer 
of property, a farmer who wants to buy property, that I could go 
through the process of actually submitting an application — ^biit that 
the Farm Credit System, St. Paul and Omaha, would have the 
right to continue to go out and look to sell the property under the 
exemption granted? 

Mr. Johnson. Well, certainly we would qualify— we are working 
very close, we have a memorandiun of understanding with, just re- 
cently, St. Paul and Omaha, and Louisville offices of the Farm 
Credit System, and we look forward to working with them. 

We have funds set aside. We have regulations that were jtist re- 
cently put in place, and we have funds set aside, and we are well 
prepared to start worldng with them to move through on any of 
their inventory properties. 
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You have to keep in mind that these borrowers must be prepared 
to pay 15 percent down, but we are prepared, we have money set 
aside for that purpose, to work with the Farm Credit Sjrstem. So 
we are ready to make that operational. 

Senator Kerrey. But if I put 15 percent down, what does it take, 
60 to 90 da3rs to process all the paperwork and get the application 
all the way complete? 

What I am talking about is during that 60- to 90-day period, does 
the Farm Credit S^tem of Omaha and St. Paul have the right to 
continue to go out and look for a buyer who will pay a higher 
price? 

Mr. Johnson. I am not sure. Obviously you would have to ask 
them that question as to what other shopping they may or may not 
do. I do not know of any. But once we have identified a property 
and a borrower, we will be working, so they should be holding that 
property aside until such time as we can work through and qualify 
that borrower and everything. 

Senator Kerrey. Would you look into that just a little bit, be- 
cause it seems to me that if that is the case it would provide a 
feirly big disincentive to a potential borrower, if the Farm Credit 
System could continue to look for somebody who would pay a 
higher price. 

[The matericd follows:] 

The eligible Farm Credit Banks and FmHA have entered into operating agree- 
ments that address the issue as follows (the Farm Credit System is referred to as 
the "Bank'' in the agreement): 

"V. The Bank reserves the right to market and sell its acquired property to any 
Qualified individual until, under the terms of the Demonstration Project, FmHA has 
cWtermined the eligibility of the borrower and the suitability of the property, and a 
purchase agreement has been executed between the eli^ble borrower and the 

Mr. Johnson. I would certainly be happy to look into it, but I 
would fully expect, in accordance with our memorandiun of under- 
standing, and our close working relationship with them, that once 
we have a match on a piece of property, and a potential borrower 
with us, that we would work that through to conclusion before that 
property could ever be considered by anyone else. 

Senator Kerrey. Thank you. 

Senator Boren. Thank you very much, Senator Kerrey. Senator 
Daschle. 

Senator Daschle. Thank you, Mr. Chairman. 

I would like to follow up on the line of questioning that you 
began with Mr. Johnson. 

You were talking, Mr. Johnson, about the rule of reason, and as I 
understand — according to your rule of reason — whether it was an 
internal memo, or whether it was an understanding among your 
supervisors, there were four forms required. 

There is a tremendous amount of confusion out there, by my 
farmers, and I guess farmers across the country, about which four 
forms are required. 

They were never told which four forms are required, and as a 
result, by your own definition, failed the rule of reason simply be- 
cause of thiat lack of communication. 

Will you clarify that? 
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Mr. Johnson. I was checking to see if we had actually made a 
mail-out there. Of course there was extensive communication, obvi- 
ously we utilized the media, we had press releases, and we utilized 
the media to the fullest extent. 

We tried to work very closely, and I might add, feel that we have 
received some very food assist^ance from many farm advocacy 
groups that we have been working through and developing these 
regs, and through this process. 

And we did send a communication to all of our employees, and 
we did put that responsibility on our county supervisors to contact 
those borrowers and let them become aware, to be sure they were 
aware, and we also did it with local press releases. So there was a 
lot of methods by which they had an opportunity to be informed. 
And simply if they would call in, you know, and simply say to 
Farmers Home, hey Tm having dimculty, I cannot seem to get 
these forms worked out. 

If they simply call in their office, and alert us at all, that they 
are having any problem meeting the deadline, then we can reiter- 
ate deadline information such as this. 

But again, these dociunents, these four documents that you have 
just made reference to, again, it's the application for Farmers 
Home servicing which is all these people are very 

Senator Daschle. But Mr. Johnson, in the time I have, let me 
just tell you: If you felt it was so important that they fill out those 
four documents, how often is it that a Federal agency has to rely 
upon press releases and the news media to get such pertinent infor- 
mation in the hands of the borrowers? 

If you thought it was so important, why didn't it go in with the 
notice itself? Why didn't you say: In order to comply— and I want 
to get to your authority for asking for that compliance in just a 
minute — but why didn't you specify in the letter, we need these 
four documents filled out? 

Mr. Johnson. We did specify that in our supplemental. 

Senator Daschle. You did not; it is not in the letter to the farm- 
ers. 

Mr. Johnson. Not in the letter to the farmers? 

Senator Daschle. No. 

Mr. Johnson. That is possible. We did not just rely on media— I 
mentioned media and advocacy groups — of assisting in spreading 
the word on this. 

Senator Daschle. But so much is critical here 

Mr. Johnson. But we did rely on that county supervisor. We did 
put the responsibility on that county supervisor to contact those 
that they had not heard from and 

Senator Daschle. That is the breakdown in communication. You 
cannot really put it on the supervisor. You are telling him he has 
to call every one of the borrowers in his county and say, look» I 
need those four things, or send a letter out? I mean, you are put- 
ting a tremendous amount of responsibility that obviously did not 
get to the borrower. 

Again, going back to what the Chairman was specifying, I do not 
see anything, I do not see a word in the law, or even in the report 
language, that gives you the authority— with all due respect— for 
requiring those four items within that 45-day period. 
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Now the Chairman has said that is his understanding as well, 
and he said he was only speaking for himself. I would really like to 
have an official clarification to the subcommittee, as to your inter- 
pretation, under the law, with regard to the requirements by the 
mrmers in meeting their obligations under the law. 

Ck)uld you provide that, specifically. 

Mr. Johnson. I would be happy to. 

[The material follows:] 

On the question concerning the requirements for farmers to meet their obligar 
felons under the law, the Department has concluded that the statutory language in 
■actions 605 and 615 of the Agricultural Credit Act of 1987, when read together, re- 
ouires borrowers to submit sufficient information to FmHA upon which to base its 
OBcision on loan servicing, including restructuring, within the 60-day statutory time- 
finune. 

The Act requires FmHA to give borrowers a Notice contcdning all information on 
loan servicing programs, including restructuring, and the forms they need in order 
to reply within 45 days. Within 60 da3rs of receipt of an application, FmHA must 
make the necessary ciedculations, and a decision based on those calculations, and 
oommunicate it to the borrower. 

The Department believes that the Act, when read in its entirety, sets forth a co- 
herent S3rstem which makes certain demands of the borrower as well as FmHA so 
that each may fulfill its statutory requirements. 

Senator Daschle. The last question I would have relates to your 
statement, that you did not have the broad authority to extend the 
deadline beyond 45 days. Frankly, I do not read it that way. I think 
you do have the authority. 

Farmers frequently ask me this question. I would like to have 
your perception of the interpretation of the law? 

Apparently you felt you had broad authority to extend the 150 
days to implement the bill, because you waited until mid-November 
in order to promulgate the regulations. 

^ Now you have 60 days to process the applications, and my hunch 
is, from what you have been alluding to today, is that there may be 
some understandable reasons why you may not be able to meet 
that deadline either. 

So apparently there is some broad authority in your interpreta- 
tion of your adherence to the law, but you do not, as you said, have 
the broad authority to interpret the flexibility with the law with 
regard to the farmers. 

That is a dichotomy that I really wish you would explain. 

Mr. Johnson. All right, sir. On the 150 days, certainly I think 
you recognize the very complex set of regulations that we had to 
develop and the clearance processes, the further reviews that were 
asked by many Members of Congress, and others. The opportunity 
to be involved with advocacy groups and to get the comment peri- 
ods. 

The 150 days — you know — I do not know how anyone could have 
met that, with my knowledge of getting regulations through. 

Senator Daschle. Well, Mr. Johnson, that is exactly the point 
the farmers are facing. They do not know, either, how in the world 
they are going to comply with your rules of reason, and everything 
else, in 45 days, but they are being told they are in violation of the 
law if they do not comply. 

So there does not seem to be that flexibility there, and excuse me 
for interrupting, but my time is up, and I really need to make that 
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point. You may have an additional comment. I did not mean to cut 
you off. 

Mr. Johnson. Well» I will simply say the amount of work re- 
quired to comply with the rule of reason by the farmer is very in- 
significant, if you will, compeared with the amount of work the 
Farmers Home Administration agency in meeting that 150-day 
period, in developing all of these regulations, and going through 
the required clearances. That is not an excuse. 

We feel that we have a high rate of return from thoee people 
that did comply with the 45 days, and we feel that with our rule of 
reason, those people that were really serious about complying with 
this, that that will be implemented. 

If we know of cases, if we Hnd cases where our people have not 
shown that they gave appropriate consideration to these people, we 
will be happy to reexamine those cases. 

Senator Daschle. I am well over my time. Thank you. 

Senator Boren. Thank you. Senator Daschle. We have been 
joined also by Senator Exon of Nebraska who, while not a member 
of this committee, has a great interest in this matter and sat in 
often during our deliberations on the farm credit legislation. 

I first came to know him when he was Chairman of the Agricul- 
ture Committee of the National Governors Conference, when I first 
became a Governor, and his interest has extended back for many, 
many years. 

I know he stepped out of a meeting going on at the Commerce 
Committee, and hopes to ask a question. I wonder. Senator Baucus, 
would it be all right with you if we defer to him, just for a moment, 
so that he can ask his question, and then return? 

Senator Baucus. I am ever so happy to defer to my friend and 
colleague. 

Senator Boren. Senator Exon. 

STATEMENT OF HON. J. JAMES EXON, A U.S. SENATOR FROM 

NEBRASKA 

Senator Exon. Mr. Chairman, thank you very much, and thank 
you to the members of the subcommittee for allowing me to step in 
and make a point or two. 

I am also pleased to sit at the table for the first time with Ay 
great friend and colleague. Senator Kerrey from Nebraska, who is 
a member of your subconmiittee, and we are very proud that he is 
a member of the Senate Agriculture Committee, and I know he will 
make an excellent contribution to this group of very fine people. 

First, I would like to ask Mr. Chairman, that a detailed state- 
ment by Mr. Gene Severens of the Center for Rural Affairs in 
Walthill, Nebraska be entered into and incorporated as a part of 
the hearing record. 

Senator Boren. Without objection, that will be ordered. We have 
great respect for him, and Imowledge of the work of the Center, 
and we will enter this into the record. 

[See pages 52-67 for Eugene Severens prepared statement and at- 
tachments.] 
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Senator Exon. I would simply like to say, and point out that Mr. 
Severens has been, I think, one of the real outside experts on this 
whole proposition. 

I think he has been of immeasurable help to this committee, and 
certainly to myself as a Senator from Nebraska, in trying to move 
this thing forward in an expeditious fashion. 

He brings up several points, Mr. Chairman, that we think are 
very valuable, and I guess the concern that we have is — it has al- 
ready been expressed by other members of this subcommittee — is 
that we have not moved as rapidly as certainly Congress intended. 

And certainly from what I hear in the short period of time I 
have been in the room, it indicates to me that there may not be as 
sympathetic an attitude as we would like to see, those of us who 
had a part in pushing this legislation through. 

I guess that we would just like to ask that there be more of a 
forthcoming attitude from the Administration in the implementa- 
tion of this policy. 

We recognize that it takes time to work these things out, but I 
think that — as Mr. Severens points out — that this matter could 
have been moved along faster, and all of the problems have not yet 
been solved. 

I would like to ask. Chairman Boren, that a very short statement 
that I have be incorporated in the record as if delivered to save the 
time of the members of the committee. 

Senator Boren. So ordered. 

[The prepared statement of Senator Exon and the prepared state- 
ment and attachments of Mr. Severens follow:] 

Prepared Statement of Hon. J. James Exon, a U.S. Senator From Nebraska 

Chairman Boren and members of the subcommittee, I appreciate the opportunity 
to join you today for this oversight hearing. Before I make a few brief comments on 
the FmHA/Farm Credit S3rstem Demonstration Program, I would like to submit for 
the heuring record the testimony of Mr. Eugene Severens of the Center for Rural 
Affairs in Walthill, Nebraska. 

As you well know, establishing the demonstration program in Nebraska has been 
an uphill battle. Last summer Omaha Bank officials frustrated the process by refus- 
ing to seek certification for assistance, one of the first steps on the road to establish- 
ing the program. I objected vigorously because it was clear to me that Omaha Bank 
ofncials were not following the law and because I wanted Nebraska farmers to re- 
ceive all the benefits and protection to which they are entitled under the 1987 act. 
Fortunately, Omaha officials finally agreed to seek certification. 

The next hurdle was erected by the Reagan Administration which delayed the fi- 
nalization of the regulations needed to implement the demonstration program. I was 
pleased that hurdle was cleared when the FmHA released the final regulations on 
January 13th. 

Unfortunately, our problems have not gone away entirely. The FmHA's treatment 
of certain provisions is far from perfect. The provision requiring that land be set 
aside for sale under the program is a prime example. FmHA has largely forgiven 
the system of this obligation by permitting them to "pull the rug out from under a 
farmer" while he is working his way through the application process. 

The second flaw relates to the requirement that certified banks subdivide large 
parcels of land so it can be sold to FmHA eligible borrowers. The FmHA regulations 
effectively ignore this mandate at the expense of family farmers seeking a new 
start. 

Congressional intent was clear in each of these areas. In simple terms. Congress 
wanted the family-size farmer to get a helping hand in exchange for bailing out the 
Farm Credit System. I still believe that approach makes sense and would appreciate 
an explanation from FmHA officials of their thinking in this area. 



Digitized by 



Google 






52 



GENTEE FOR RURAL AFFAIRS 

V-'-' 1 o ./Mi«-n«-^ni; Walthill. Nebraska 68067 

\~rrJ Post Office Box 405 Pnnulafinn 900 

^<^-^ Phone (402)846 5428 Population 900 

Testiaonx of 

Eugene Severena 

Center for Rural Affairs 

-!'_^ '.i-i^-^ ;-! ^^Ma!ta 

before ibe 

U. S. Senate *frleul*v-" ^^^-^siBlttee on Credit 

Washington, X 

January 2^, 1989 



Mr. Chairaan, thank you for this opportunity to provide teatiaony on 
FaflA's coapllflncft with terea of th- . ■•jrftl Credit Act 1987 Tbe 
Center has testified b«fore this S' ' :.-..>" on a Duaber of occasions both 
before and after paaeaie of thla hiatoric lav> Our vrfaiLiaation h«.fl been 
particularly' concerned about aaaurlng that "inventory" propflrty owied by both 
FilA and certified FC^ Inatitutl&ne ia targeted to faaily-ffixe fara 
operations Today I 'a here to report aoae good news and, unforttinately, 
aoae bad neva about these inventory sales. 

Fbha inventory sales 

First, the good news. I aa happy to report that, as to the sale of 
FbRA's own inventory faraland, FaHA'a flaal regulatlona (affective OctDbftr 
H, 1988) are ilgniflcant!ty laproved fs^oa last auaaer'a pi^posed 
regulations. fi9A inventory pfcp«rty ia now beglimliig tc» be publicly sold 
for the first tiae since the 19S7 Act, and ue are tiopaful that pro -1987 
abuses %d.ll not reoccur. Discussions ¥e luve had vlth state officials in a 
nuaber of states suggest that the new 1987 aaendnaiita wiU be observed and 
that faaily-si£e Tara ape rati on a vlll| in fact, get the first opportunity to 
buy this land after ^evlouB ounera. 

The sale of this faraland is no saall event. We estiaate that about 
8000 fara and ranch parcels vill pass through FaHA^a inventory over the next 
four years. These sales will be the biggeet redlatrlbtitlDii of federal 
faraland since the Hoaestead Act, and con bavn a si^if leant lapact on 
faaily fara tenure patterns. In jtataa with conaldarable FaHA inventory 
faraland (see Appendix 1), we are talking about 3-3 fairaa per county. 

In order to aak^ aups that beginning, re-entry and other faally-sisa 
farn cperatiofifi ar* ay&re of these opportmiltlftB, our organisation has 
prepared a. "Guide to the Purchase of ?BHA Inventory FarBLand" which 
descrlbefl the procedures for applying to purchaee this land the fuide alao 
includes lists of all FidHA faraland property for selected ftaiea. These 
liatBi whicK vfire aecured through Freedom of Inforaatlcn Act requesta, 
incXxide apong other other things, nunber and type of acrea and recent 
appraised value. 
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I'd like to take this opportunity to thank the Senate Agriculture 
Committee for considering these PmHA inventory reforms in the fall of 1987. 
I'd especially like to thank Senators Leahy and Lugar for their efforts to 
secure passage of the reforms on the floor of the Senate. 

FCS-PWiA DEMONSTRATION PROJECT 

Now, the bad news. As we reported to this subcommittee in testimony 
for hearings held on September 30 i 1988, not a single piece of property has 
been sold through the detnonetration project. This is still the case. As a 
joint FCS-FmHA project the SEC, 613 demonstration project is vulnerable 
to maladministration from both sides. Unfortunately, this is exactly what's 
happening as the two institutions take turns hiding behind one another. 

As this aubcoEHiBittee well knows, implementation of the demonstration 
project was first hald hostage in the four-state Omaha District (lA, NE, SD, 
WT) by the refusal of the Omaha FOB to apply for certification. This 
^ubcDiDDittee s hearing on Jime 16, 1988, was instrumental in forcing the 
OmcLha Bimk to apply for certification. 

The next major obstacle was the failure of FmHA to adopt regulations 
for its aide of the project. On Friday, January 13, the lonE-awaited 
regulations were publiBhed, and they are a disaster. Not only does FaHA 
issue regulations that are confusing and internally contradictory for ita 
own partp it then presuniptuouBly forgivaa FCA and certified Inatitutiona 
from performing their own mandated congresaiopal responsibilitlea. 

The most serious case in point is FmHA's gratuitous forgiveness of FCA 
and certified Inatitution s performance of this key statutory language from 
the 1987 Act (Sec. 613 adding new subsection 351(h)(8) to CONACT): 

"(8) In carrying out this subsection. Farm Credit System 
institutions shall — 

"(B) to the extent practicable, set aside . . . land acquired or 
owned"^ such institutions . . . for purchase by eligible 
borrowers in accordance with [the demonstration project]. . ." 
(my emphasis) 

In the January 13th regulations (5^ Fed. Reg . 1596), FmHA includes 
Attachment "Fara Credit Bank Agreement") which is a fill- in- the -blank 
agreement between FniHA and a certified bank. Here, FmHA includes a clause 
(V) in which certified Farm Credit Banks are allowed to 

"reserve the right to market and sell its acquired property to any 
qualified Ijidlvidual until . . . [FmHA and the borrower have completed 
all demonatration project procedures] ..." 

A certified FCB's obligation "to the extent practicable, set aside" 
land for purchase by demonstration project buyers means nothing if those 
banks can simply continue marketing the property and sell it to someone else 
while the demonstration project applicant struggles through 60 days 
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(BininniB) worth of procedures. The net effect of this clause V is to 
conpletely undo the "set aside" language fron the Section 613 of the 1987 

Act. 

As with FnHA's own inventory the stakes are considerable. Two district 
banks (Omaha or St. Paul) are the certified banks with the most property — 
about ^55,000 acres. Here's our latest state-by-state breakdown of their 
inventories (October 1988): 

Omaha district St. Paul district 



Iowa 

Nebraska 
So. Dakota 
Wyoming 


35,000 acres 
59,000 
27,000 
36,000 
157,000 


Michigan 
Wisconsin 
Minnesota 
No. Dakota 


20,000 

92,000 

79,000 

107,000 

298,000 



By the terms of the 1987 Act, FCS institutions are to "set aside" this 
land "to the extent practicable" for sale under the terns of the 
demonstration project. We have never heard any FCS argument why the bulk of 
this land can't be sold through the deoonatratlon project. The new FnHA 
regulations' Attachment (which had not appeared in the proposed 
regulations of June 17,1988; 53 Fed. Reg , 2276^) now pretends to excuse 
these district banks of any Beanlngfyl tuple mentation. 

The very same scenario is played out with respect to Secton 613 's 
language mandating that certified banks subdivide large parcels where their 
value exceeds the maxiBiviai aiaount $300,000) of an FmHA guaranteed FO loan. 
Since FmHA guaranteed FO loans are the financing vehicle for demonstration 
project salesy it was only natural that Congress mandated [at 351(h)(8)(C)] 
subdivision of parcels above that amount. However, in Attachment 1, 
paragraph II, FmHA again gra^tuitously presumes to have the authority to 
pardon FCS institutions from this obligation. It turns the statutory 
'^ahall'* into a "nay" and adds a whole new purpose for the subdivision. The 
net effect allows the FC0 to subdivide whenever it chooses instead of when 
the statute calls for subdivision. 

CONCLUSION 

The Omaha and St. Paul banks have each happily received over 
$100,000,000 in bailout assistance. Yet they have done everything they can 
to dodge the responsibilities which Congress attached to that assistance. 
By Attachment 1 of the FmHA regulations, FmHA is, for whatever reason, now 
an accomplice in allowing this evasion to take place. 

RECOHMENDATIOHa 

We recommend that Attachment 1 be completely revised so as to remove 
the pretenses of any FmHA authority to excuse FCA and FCS institutions fron 
implementing mandated procedures to "set aside" "to the extent possible" 
land for sale through the demonstration project and to subdivide property 
which is in excess of the FmHA guaranteed FO loan maximum ($300,000). 
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We further reeonoend that FCA imioedlately develop regulations 
lopleoenting the set-aside and subdivision subsections of the Section 613 so 
as to avoid confusion In the future and repeated avoldfiuice of this 
subsection. FCA, through a memorsuiduiD of understanding (Appendix 2) 
signed with FmHA on March 3, 1988, has already agreed that It "will monitor 
compliance** of FCS Institutions of the terms of the demonstration project. 
We have sent a FOIA request to the FCA to learn what monitoring efforts that 
have conducted, but have not yet received a reply (Appendix 3). 

Thank you for this opportunity to provide testimony. We appreciate the 
efforts of this subcommittee to monitor compliance with the 1987 Act. 

(Appendixes 1, 2, and 3 and the prepared testimony of Annette Higby, 
Center for Rural Affairs follow:) 
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fwBk Instruction 2000- Iti 
Exhibit A 



APPENDIX 2 — ^•«* ^ 



MEMOKAHDai OF DNDBRSTANDIIIC BETVEEH 

THE FAKM CREDIT ADMIMISTRATIOM AMD THE FAINEIS 

HOME ADimnSTSATIOH REGAKDIHG THE DBHOHSTIAnOH PROJECT 

FOR THE PORCHASE OF FARM CREDIT SYSTEM LAND 

Section 613(e) of PnbUe L«r 100-233, tlio Agricttitnral Crodit Act of 1987 
(1987 Act), tmand9 Soetion 351 of tlio Gouolidatod Fan aad Rural Dorol- 
oiment Act, 7 U.S.C. fl999, hj adding Sabaaction (h) ahlch prorldas for tha 
aatablialaant of a Faraars Hoaa Adainlatration (FaHA) 3-7aar Daaonatratioa 
Project (Daaonstration Project). The Daaonatration Project prorldaa FaBA 
guaranteea and interaat rate raductiona on loana to eligible applieaats for 
the purchaae of laad owned' by Fara Credit Sjataa (Systaa) laacltatloaa 
certified by the Faxa Credit Sjmttm Aaaiatanca Board to racalva asalatanoa. 

In addition. Section 613(c) of the 1987 Act requirea the Saeretary of Agri- 
culture (Agriculture) and tha Fara Credit Adainlatration (FCA) to da^ralop a 
Joint - Meaorandua of Uadara tending governing tha iaplaatntatlon of tha 
Daaonatration Project. Therefore, the following eonatitatea tha agraaaent 
between Agriculture and tha FCA relative to tha Daaonatration ProjaeC. 

ft . ■ 

1. The FaHA will deteraine eligiblity of applieaata for tha DaaoaaCration 

Project and will provide, to the extent practical, finaaclag froa 
funda available for guaranteed fara ownarahip loana. 

2. The FaHA will aonitor tha Daaonatration Project and prepare aonthly 
raporta aa to the loan activity generated by the Deaonstration 
Project. 

3. The FCA through its regulatory, exaaination and supervisory powara, 
will aonitor coapliance with tha proviaiona of tha 1987 Act ralatlng 
to the Deaonstration Project thet are applicable to Systea 
institutions. Such provisions require certain Syataa institntlons: 
to sell lend to eligible borrowers under the Deaonatration Projaet at 
fair aarfcat value; to the extent practicable, to set eside each fiscal 
year land in an aggregate aaount not to exceed $250 aillioa for 
purchaae by eligible borrowers; and, if necessary, to subdivide Cracts 
of Isnd into parcels peraitting borrowers to purchaae land withla the 
restrictions placed on loan sisa by law. 

4. The FCA, upon requeat of FaHA, will provide technical aaaiatanca to 
the extent poaaibla in connection with the iapleaentation of the 
Deaonatration Project. 

5. The FCA will notify the FaHA, to the extent FCA haa been ao advised, 
of Systea institutions certified to issue preferred stock uader 
Section 6.4 of the Fara Credit Act of 1971, aa eaended. 
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FoHA Instruction 2000-HK 
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The FCA end FbHA under s tend the following regerding the Deigns tret ion 
Project established by the 1987 Act: 

Loan guarantee applications will be processed in accordance with 
FbHA regulations, including those set out in 7 C.F.R* Part 1980 
Subparts A and B« 

o Properties listed under the Deaonstration Project will be disposed 
of in a aanner consistent with the epplicable provisions of Section 
4.36 of the Fam Credit Act of 1971, es sMnded by Section 108 of 
the 1987 Act, governing the rights of first refusal of foraer 



This Meaorandum of Understanding is effective upon signing by both the 
Chairaaa of the FCA Board and the Adainistrator of the Faraers Hoae 
Adainistration and aay be aaended at any tiae by sgreenent of both parties, 
and shall terainate with the expiration of the euthority for the Deaonstra- 
tion Project* 




S^£ 




By:^^-^«ice L« Clark^ Adainistrator 
Faraers Hoae Adainistration 



Date 



f,s,^ 



Date S-i'?? 
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APPENDIX 3 

^.CENTER FOR RUa.«x. «. . „«, 

VOC/ Post Office Box 405 Walthill. Nebraskaf 
^ Phone (402)8465428 Populatio 

January 3, 1989 

FOIA Request 

Ronald H. Erickson 
FreedoB of Information Officer 
Fam Credit Administration 
1501 Farm Credit Drive 
McLean, Virginia 22102-5090 

Dear Mr. Erickson: 

Section 613(c) of the Agricultural Credit Act of 1987 aoands Section 
351 of the Consolidated Farm and Rural Developnent Act (7 USC 1999) hy 
adding subsection (h) which creates the "demonstration project for purchase 
of system land." New subsection 351 (h)(8) states in part: 

"(8) In carrying out this subsection, Farm Credit System institutions 
shall— 

"(B) to the extent practicable, set aside each fiscal year 
land acquired or owned by such institutions of the Farm Credit 
System in an aggregate amount not to exceed $250,000,000 at fair 
market value, for purchase by eligible borrowers in accordance 
with this subsection. • ." 

the "Meoeoranduuir of imder standing between the Vara Credit Administration 
and the TiixDers Home Administration" (effective March 3t 1988) 
[required by subsection 351 (h)(9)9 copy attached] states in part: 

"3« The FCA through its regulatory, examination and supervisory 
powers, will aonitor coapliance with the provlBlons of the 1987 
Act relating to the Deaonstratloti Project that are applicable to 
SyeteD Inatitutlpng. Such provisions require certain Synteia 
institutions; . . to the extent prectlcablef to set aside each 
fiscal year land in an aggregate amount not to exceed $250 
million for purchase by eligible borrowers. • •" (our emphasis) 

Ve request, under the Freedom of Information Act (FOIA), the following 
information : 

1. A copy of any documents (if any) that amend this "Memorandiim of 
uziderstanding.'' 

2. The names of any FCS institutions (or receiverships) currently 
eligible to participate in the demonstration project* 

3« The effective dates of each institution's eligibility to 
participate in the demonstration project and a description of the nature of 
such institutions* duties and responsibilities in the sale of aquired 
farmland after such effective date. 
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4« The results, so far, revealed by your monitoring of each eligible 
8titntion*s compliance with demonstration project lavs and procedures as 
K has agt«ed under item No. 3 of the Memorandum (above quoted). 

5» Any documents (regulations, implementation guidelines, memorandum, 
e., including communications sent to or received from institutions eligible 

particix>ate in the demonstration project) relating to implementation of 
e demonstration project. 

6. In specific, any docxunents relating to the implementation or 
terpretation of the provision that: "... Farm Credit System 
stitutions shall ... to the extent practicable, set aside" acquired 
▼entory farmland for purchase by borrowers through the demonstration 
oject. 

7. In specific, any documents relating to whether the applicability of 
e denonstration project to particular Inventory property depends on 
ether the property was acquired by an PCA/FICB or FLBA/FLB where 
airtlficatlon" (under Section 6.4.) took place after the district-level 
rger of the FICB and FLB. 

Ve are requesting this information in order to analyze the potential of 
B Section 613(c) demonstration project. This project is an important 
blie program, and in the public interest, we will provide the results of 
r analysis to any interested parties. Accordingly, we ask that you waive 
f fees connected with this request. Thank you for your attention to this 
quest, and we hope to hear from you^AnTQiln the 10 working day limit of the 
lA. 




Eugene Severens 



U. S. Senate Agriculture Committee 
U. S. House Agriculture Committee 
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<L> CENTER FOR RURAL AFFAD 



Phone (402)846-5428 Popor 



^,^ Post Office Box 405 Walthill. Neoraw 



TESTIMOHY OP 

ANNEITB HIGBT 

CENTER FOR RURAL AFFAIRS 

WALTHILL. NEBRASKA 

before the 

U.S. SENATE AGRICULTURE SUBCOMMITTEE ON CREDIT 

WASHINGTON. D.C. 

JANUART 24. 1989 



Hr. Chelraan. thank you for the opportunity to provide written 
testimony eddreesing the tax barriers to the effective operation of the 
Agricultural Credit Act of 1987. Aa the conaittee is well aware, the 
Agricultural Credit Act offers faroera an orderly neana of restructuring 
federal fan debt when restructuring would result in a greater recovexy to 
the govemwent than foreclosure. The Act repreaenta a wise policy approach 
to the fan crisis and will be an important tool in the effort to rebuild 
family faraa and rural confflunities. Tet. if the Act is to work as intended 
certain tax iwpediaents oust be removed. I would alao like to inform the 
committee of recently introduced tax legislation which if acted on this 
year, would enhance the effectiveneas of the Agricultural Credit Act and 
•mam the tax consequences of fan failure, debt reatructuring and bankruptcr 
for many low income and low equity farm families. 

Of primary concern to financially distressed farmera wanting to utilix 
the new Act are the tax provisions dealing with capital gain and debt 
forgiveness. 

CAPITAL GAIN 

The tax code does not distinguish between transfers of property to 
satisfy debt and other transfers of property for profit. A farmmr will han 
to count ma income any gain on the transfer to the extent of the difference 
between the farmer's tax basis in the property (usually the purehmae price) 
and the aaset's fair market value or sale price. This is true even if all 
of the proceeds or the property itself is turned over to the lender. In 
instances where a farmer is left with few resources after a aale. a tax 
liability is inequitable and probably uncollectable. For low incoae and loi 
equity farm families, an after liquidation tax liability can alow or perhapf 
preclude altogether their financial recovery. 

The gain provisions will directly impact the effectiveneaa of the FkBA 
preservation loan servicing programs which include the dwelling retention 
and lease back and buy back programs. The Agricultural Credit Act of 1987 
gives FmHA borrowera who are unable to generate enough income to restructure 
their farm debt the opportunity to lease or repurchase their home and up to 
10 acres. The borrower may also lease back or buy back the reat of the fan< 
While the terms of the lease or repurchase agreement can be worked out 
beforehand, the farmer must ultimately voluntarily convey the farm back to 
FmHA. 
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An after conveyance tax liability may jeopardize a farm family 'a 
ability to repurchaae or retain their home. It may also make it more 
difficult for the farmer to show that he or she can make lease payments on 
the home or the rest of the farm. A hypothetical example of this problem 
entitled "The Tsx on Farta Failure" i^ attached 

It i£E the objective of the FeuHA prftsetvation loan servicing programs 
and other similar provieions iti stat« Ittm to put farm families in a position 
from vhich they could start crver^ by allowing thea to retain or repurchase 
some financial toehold in the community. In too many instances, tsx law 
will stand in the way of this objective. If rural Aiaerica is to recover 
from the farm crisis we have to leave these people with more than a tax 
bill. 

DISCHARGE OF INDEBTEDNESS INCOME 

The tax code requires that debt which has been forgiven must be counted 
as income to the debtor There are, however, a few exceptions to this rxile. 
Debtor's who are ioaolvent or in bankruptcy can exclude discharge of 
indebtedness income but they oust apply it against their "tax attributes" 
such as net operating loEseSi, net operating loss carryovers from previous 
years, and basifl in property > 

There is alao a special provision for solvent farmers, which allows 
them to delude discharge of indebtedness income up to the amount which can 
be applied against their tax attributes. The solveat famer exclusion is 
poorly targeted. There are no income and equity limits, hence, the 
provision's applicability bears little relationahip to a taxpayer's capacity 
to pay. 

The provision's sole targeting mechanism is a requirement that the 
farmer meet a 50£ fern Incone taat ov«ir rba tbr^^e year period preceding the 
discharge. This provision unfairly excludes those fannars vho vere forced 
to sell i^achiaery denied crop financing or for any number of reafions v^tm 
forced to seek off farm employment and scala down their fanning operation. 

Ab the conmictee ia well aware, prior to the passage o£ the 
Aftricoltural Credit Act. FmHA was enjoined from initiating forecloaure 
actions against delinquent borrowers, A permanent injunctioiit was ia^ued by 
Judge ?«n Sickle in February of 1984 in the national class action lavsuit, 
Coleman v. Block . t>lhile FciHA^s hands were tied, life for the some 80,000 
delinquent borrowers went on. Some are no longer farming, or have come to 
rely primarily on off farsi income Too nany with minimal resources will be 
unable ta meet a 50X farm income test and will find that the debt discharged 
by FmHA will become a debt o«fed to the Internal Revenue Service, 

The eolveuc: farmer ezcluBion should be limited to lov income and low 
equity farm families who discharge qualified farm indebtedness, A "farmer" 
test which required that the taxpayer earned at least SOX of his or her 
gross incoma from faming snd who materially participated in the farming 
operation at the time the debt was incurred would be more appropriate. 

F^nHA'a ability to recapture some o£ the debt written off through shared 
appreciation mortgages also raises tax questions. All FmHA borrowers who 
receive aome form of debt write down must sign a shared appreciation 
mortgage or SAM, A SAM is a 10 year agreement between the borrower and FmHA 
which provides that if the real estate securing the rewritten debt is sold 
or if certain other events occur, including the expiration of the agreement, 
the fanner must pay FmHA up to 75Z of any positive appreciation in the value 
of the real estate. 




Digitized by 



Google 



64 



Thm first tax quastion raised by SAM's is whan do«8 th« facnar 
raeognise the dischjirge oi indabttdneas incoo*? Do«s tha I a mar recognize 
it at tha tiaa tfaa aireasast is ■ign«d ot atiTvbeTa froa I Co 10 y^&ta later 
whan racapttira occufa? Thara la do Xagialativc diraction and vary littl« 
ju4icial guidauca on this quaation, although praliainaT? indications fr^a 
tha TRS Ara that racognitioa ah&uld not oecur uscil tha ^aotint of discharga 
of iodebtadaei^ iiicoaa la carcaia^ in ot^ar vorda, at the tiaa of raeaptura. 

Tba haart of tha problaa ia that whan a faraar aigna a aharad 
appreciation nortgagat ha or aha will not ba abia to detatmina I) tha aaount 
of the discharge of indabtadnaaa incoaa to be recognixad at sosa point in 
tha futUF« «od 2) whathar at tha tiaa of raeaptura th^y vill ba eligible for 
tha solvent fanaer or soaa other naans of excluding discharge of 
ifidebtednefis income. The reault of this uncertainty ia that fdrraarc will be 
raliictact to sign the agraaaanta and instead will opt for chapter 12 
banlEriipccy 

Lagialative action ia needed to clarify tha timing iasua. In tha 
interests of certainty, farmers should ba allowed to racognize tha full 
amount of the write down in the tast year the agraamant is signed. If at tha 
time of recognition the farqar ip|}lia« cha discharge of indebtedness income 
to his or her tax attributes, then at the time of recapture the farmer 
should be allowed to make certain adjustments The adjustments should depend 
on whatever event triggered tha recapture. If the triggering event L& the 
sale of tha real estate, tha fartnar abould be allowed to add the recapture 
amount to hia basis. If the triggering ^v^n* is the expiration of the 
agreement or repayment of tha loan the farmer should be allowed to take a 
deduction from current income equal to the amount recaptured. 

SEHATE BILL 2873 

On October 7. 1988, Senator Conrad of North Dakota and Senator Daachle 
of South Dakota introduced Senate Bill 2873, which if reintroduced and 
passed this year would ease the tax conaequencea of farm failure, debt 
reatructuring and bankruptcy for many low income and low equity farm 
families. An identical bill, HR 5564 was introduced by Congressman Dorgan 
of North Dakota on October 22, 1988. 

The bill addreases the tax problems associated with gain realized from 
a tranaf&r of property to satisfy debt and the recognition of income when 
debt is discharged. It allowa farm families who meet certain income and 
equity limits to exclude from their income up to $350,000 in capital gain 
and discharge of indebtedness income. Farmers who meet the test vlll still, 
to the extent possible have to apply the excluded amount to their tax 
attributea. Tha remainder will be forgiven, 

mils bill vhich limits its relief to those without tha capacity to pay 
is a responsible approach to tha tax consequences of farm failure and debt 
restructuring* Like tbe Agricultural Credit Act of 1987 S 2873 balances 
public costs and budget constraints against the public obligation to respond 
to tha farm crisis 3 2B13 does nothing mora than put farm families in a 
position fron vhich they can rebuild I urge the stibco^Baittae to extead 
congratulations to Senator Conrad and Senator Daschle for their leadership 
mad to express its support for this legislation to other mambara of the 
Finance Committee. 

(Attachment follows:) 
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Post Office Box 405 Walthill. Nebraska 68067 

Phone (402)846-5428 Population 900 

THE TAX ON FARM FAILURE 



For several years now it has been the job of family fara advocates and 
attorneys woricing with financially dlatrefi^ed fans familiefi to find some way 
to put their clients in a financial position from ^hlch they could start 
over, rebuild their lives and keep socne to« hald in the connunity - on or 
off the fara. In nis-ny injstances tax low tkAM stood in our way. denying our 
clients a fresh start and making the economic recovery of our rural 
coBonirtities all the jqore difficult 

Consider the Hansens - a fictitious but all too typical farm couple in 
their Iste 50 s. The Hansens started farming in the mid-1950* s. The 
Ban sens had a few bad years in the e«rly 1960 s and unpaid operating debt 
was rolled aver as debt against their rej^l estate. Today, the debt dgainat 
their farm assets ezteeds their fair market value. The btilk of their debt 
is held by the Farmers Hooe Adalniflt ration. They have been deliDquent in 
their payments with FmHA far several years but for many reasons (primarily 
litigation agsinatt the agency) FmHA has been unable to foreclose on their 
farming operation. The Hanaens at least have time to take stock of their 
options. What are their options! 

The Hanaen a cash fli:;7v reveals that a chapter 12 reorganization isn't 
possihie. The Hansen s just can t generate enough income on or off the farm 
to pay their secured creditors the value of their fam assets as they would 
have to under a chapter 12 plan. Their age id a significant factor.. It 
makes it more difficult for them to find an off farm job, as most chapter 12 
debtors must* to meet the repai^enc obligations of the the restructured 
operation. And the 40 year payback period necessary to show repayment 
just isn't realistic given their age Besides the Hansens have been 
renting the farm to their son, who vants to take over the farm. The rental 
income he pays them is not considered farm income so they don't meet the 
chapter 12 eligibility requirement that 50X of their income is from farming. 

One possibility is to sii&ply turn over their assets to FmHA - this is 
called a voluntary conveyance. The Hansens could then apply to FsiHA for 
dwelling retention which is the right to lease back their home and a few 
acres with an option to purchase. Their son would also have the opportunity 
to apply for lease back with an option to purchase the rest of the farm. 
These are programs that farm advocates fought hard for and won in the 
Agricultural Credit Act of 1987. But what are the tax consequences of this 
plan? 

Tax law does not distinguish between land sold under stress or a 
turnover of assets to satisfy debt and other transfers of property for 
profit. The farmer must count ss taxable income ^ny "gain" on the transfer. 
The gain vill be the difference between the farmer's tax basis in the 
property usually the purchase price or zero if produced on the farm) and 
the assets fair market value or sale price. This L& eo even if all of the 
sale proceeds or the property itself la turned over to the lender. 

The Hansens purchased their 140 acres in 1955 for $300 an acre, so 
their tax basis is $42,000. Today their land is worth $750 an acre or 
$105,000 for a total "gain" on the voluntary conveyance of $63,000. The 
Hansen's will have to report this amount as income. 

Farmers and other taxpayers can no longer claim a 60Z exclusion for 
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long ten capital gaina. All incoM ia now aobject to tha aaM rate of 
taxation. Nrsars ars «l«o no lotigar able to tiae incoae averaging to 

balance out the good yearff egeitiflt the bad, which could be uaad to offaat 
tax liahilitjf lT<m the traciafer of their aeeeti 

"^p Hjinaeni will have n^c to ncrthini after the voluntary conveyance. 
They will aak their children to help them buy beck their hone* but an after 
conveyance tax bill will eopardiae their ability to h*ftg on to it. They 
einply don't have the capacity to pay the tax liability A voluntary 
conveyance then la not a auitable option for tbe Haoaena 

Theae tax rulea vill hurt aost thoae faraera who are older, who bought 
their farac mmw^ year* ago and who did not participate In the fam 
txpaniioni of the 1970*8. Famere who bought land at the peak of land 
valuea will «hov loaves • not gains - becauae their tax baaia ia higher 
than the property « fair market value. 

SovetiJAEa debtotfi cwa avoid the tax coneai^u^rices of selling off fam 
assets to pay debt by filing a chapter 7 (complete liquidation) bankruptcy. 
The 1980 Bankruptcy tax Act ptovidca that a chapter 7 bankruptcy eatate ia a 
separate taxpayer and afiy tax bill that reaults from the sale of aaaeta ia 
to be paid fron property of the estate and not by the farmer pereonally. If 
there aren't enough eatate asaets to pay the tax, the liability i* forgiven. 

If the Hansens filed a chapter 7 it would have the added benefit of 
diacharging their timaecured debt, such aa old medical and farm aupply debt 
that they ^re unablfi to pay They would ala^ be aJ&Ie to retain a email 
amount of peraonal property wbich the lav allows ch«n to ** exempt" and 
exclude from the sale of property to pay off their creditors. Conceivably 
they would be given a fresh start. 

But the Hansens may not be abLe to avoid a tax bill even if they do 
file a chapter 7 fiecauae the FmEA 4ebt against their property exceeda 
its fair market value a bankruptcy sale wouldn't generate any extra proceeda 
to distribute to unsGcured creditota, or to pay the coats of sale or 
fc«a to the trufitee who arranges the sale for the court In theae caaea the 
property baa no value to the eetate so the trustee frequently will juat 
^abandon" the property to the creditor. The creditor can then use state 
court or other ^ro<^edurea to force the sale or turnover of the property, 
the creditor a recovery will be limited to the property itself, and any debt 
which remaina will be forgiven. 

The tax conaequences of abandonment will be a real problem for the 
Hanaena. For tax purposes, vben property is "abandoned" it ia created as if 
the property had never been in the bankruptcy. The bankruptcy aetata aa a 
separate taxpayer » vill nor be responsible for any tav bill that reaulta 
from the sale or turnover of the property. It ia the farmer and not the 
bafikruptcy eatate which will be liable lor the tax conaequencaa of the sale. 
So the Hansen s would still end up with an after liquidation tax bill in a 
chapter despite the fact that it ia the stated goal of our bankruptcy 
laws to prcrvide debtora with a fresh start* 

The Hanaens then, don't really have many options. How many farmers are 
in this position? We can only speculate. In 1982, the average age of farm 
operators waa 50*5. In 1987 79X of FmHA's delinquent borrov^rs had been 
delinquent for more than 3 years with (accordicig to the agency) little 
chance for recovery. In addition^ FdbHA eatimatea that some 65,000 of its 
delinquent borrowers will not be eligible for the debt write down provisions 
of the Agricultural Credit Act of 1987 which directed FkHA and the Farm 
Credit System to write off debt and keep farmers on the farm when it would 
be cheaper for the government than forecloaure. These borrowers will have 
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sw Options other than bankruptcy or liquidation. 

It ia difficult enough to accept that many will have to leave 
Sriculture. To tax their exit, deny them a fresh start and a chance to 
ibuild their lives should be unacceptable. We can't afford to create a 
lole new class of rural poor which will ultimately put greater burdens on 
iral communities already hard pressed to provide some kind of a economic 
ifety net in the form of welfare. 
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Senator Exon. And I thank you for your usual consideratm 
Godspeed. 

Senator Boren. Thank you very much. Senator Ehcon. We appre- 
ciate your comments and we will put your full statement into the 
record. Thank you for joining us. Senator Baucus. 

Senator Baucus. Thank you, Mr. Chairman. 

Mr. Johnson, as I understand it, when certain borrowers did not, 
for whatever reason, sign a certificate or certified letter, a response 
indicating they received the letter, that Farmers Home Adminis- 
tration then sent by regular mail another notice as to those. Is that 
correct? 

Mr. Johnson. That is correct. 

Senator Baucus. About how long did you wait before sending out 
that second mailing by regular mail? 

Mr. Johnson. Well, we let them conclude the first 45-day period, 
okay?, so we wanted that to expire to see if we were going to re- 
ceive it within the 45 days. 

And so it was just this past week, within the past week, that we 
sent the letter out to our people directing them to now send it by 
regular mail, and start the 45-day clock again on those people. 

Senator Baucus. Now is that in the statute? I mean, does the 
statute say that if, for whatever reason, the Farmers Home Admin- 
istration sends notice out during the 45-day period, and the Farm- 
ers Home Administration believes, for whatever reason, that people 
were not given adequate notice or whatever, that it can again take 
subsequent action to begin another 45-day period? 

Mr. Johnson. No, sir. I certainly do not think that is in the sta^ 
ute, specifically spelling that out, but we think that that is confflst- 
ent with the spirit and the intent of what Congress was trying to 
do, and us going that extra mile to the fullest extent that we can. 

Senator Baucus. So Farmers Home then feels it has the author- 
ity, then, to go that extra mile to accommodate those borrowers 
who may not have received 

Mr. Johnson. Yes, and if we do not do it — I think we recognize 
we would be right in litigation and we would have everybody on 
our back for not giving those people that did not receive it an op- 
portunity to, and at least by going this second 

Senator Baucus. But Farmers Home does have, in your view, the 
authority, then, to make that — I do not want to put words in your 
mouth — ^but adjustment or change, or whatever, to 

Mr. Johnson. Yes, obviously I would have thought so or I would 
not have signed the communication. That is the truth. 

Senator Baucus. Well, what I am leading up to, obviously, is 
what other accommodations might Farmers Home Administration 
have legal authority to undertake? 

You apparently believe that you do not have the authority for 
another 45-day blanket extension, but apparently you believe that 
you do have authority to make some kinds of accommodations, or 
changes, or exemptions, regardless of what the word might be. 

I guess I am leading up to a specific case. There is a Montana 
borrower, who, during the 45-day period, visited the county supervi- 
sor over 10 times. He was trying to work things out, and, as it 
turned out, due — at least in his judgment — to a misunderstanding, 
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he got all the papers in, including the four forms you indicated, 
and more, 1 day late. 

It just seems to me, that if the Administration believes it has the 
authority to make some adjustments, to help make sure that 
people who complv in good faith are able to comply in good faith, 
that in this case the Farmers Home Administration should also ex- 
ercise that same judgment, and allow this individual who is exer- 
cising good faith, and to at least go through the hoops in the proc- 
ess to see whether or not, you know, the Farmers Home can accom- 
modate him. 

That is not to say that the Farmers Home Administration should 
necessarily do what he wants to do, but that is to say at least he 
should be given a chance because he did visit the office personally 
10 times during the period, and also got all the papers in, but was 1 
day late. 

Don't you think that he should be given a chance to try to have 
Farmers Home process his papers? As of this date the Farmers 
Home Administration is sajring no, cut him off completely. 

Mr. Johnson. Sir, I received a letter from you this morning in 
my office on this particular case, and we will look into it. 

Again, we want our people to use some good common sense, and 
certainly, to give the benefit of the doubt, as they apply this rule of 
reason to the farmers out there. 

Again, this is not the end of the line with us, with these individ- 
uals. We need to develop a communication, rapport with those 
people. 

^fow there have been, unfortunately, some few farmers, for the 
past several years, that have chosen not to communicate with us. 
They simply do not want to communicate with us because they 
were still in hopes that something was going to happen some day, 
and they were just going to be forgiven of all their indebtedness 
and everything. 

But we have a responsibility to continue to try to work with 
them, and we think that we have taken some reasonable, prudent 
actions in giving people adequate time and in appl3ring this rule of 
reason as compared to that requiring all those forms to be 

Senator Baucus. We hear you, and obviously there are going to 
be some borrowers who, for whatever reasons, just do not want to 
comply. 

Mr. Johnson. And we want to know about them and we want to 
work through them. 

Senator Baucus. That is right. But I think we are asking that 
you have not a one-way rule of reason but a two-way rule of 
reason. 

I mean, you have a rule of reason which is a tightener. That is, 
the forms, for example, the FE4 forms, and so forth. That is how 
you define a rule of reason to tighten up the process. 

Mr. Johnson. But that considerably loosens up what was origi- 
nally said because 

Senator Baucus. Well, compared with how the statute reads 
when a written notice is all that is required by the statute. So I am 
suggesting that you also have a rule of reason which is a loosener. 
That is, a rule of reason that applies certainly to the circumstances 
I described. 
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It seems to me a rule of reason would lead one to conclude that if 
a borrower has been in 10 times and he happens to be 1 day late, 
you ought to be able to give him a chance. Thank you. 

Senator Boren. Thanks very much, Senator Baucus. 

We will leave the record open for additional questions in writing, 
and responses from other members of the committee who are not 
here, and other members who are present that may have other 
questions later. 

Let me ask, if you would, supply for the committee the number 
of farmers who did reply in writing within the 45 days, but who 
were deemed not to have completed the rest of the paperwork 
within 45 days. So that you at least had some conmiunication from 
them, even though they were not deemed to have completed the 
paperwork. 

[The material follows:] 

Following is a listing by category of the number of completed applications re- 
turned by delinquent Farmer Program borrowers. The number of bankrupt and pre- 
viously accelerated borrowers who returned complete applications has been estimat- 
ed. This estimate was calculated by multiplying the number of borrowers who re- 
turned applications by 88.4 percent — the nationsd percentage of all other delinquent 
borrowers returning complete applications. 
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> Time accounts have no lecurMy remaining, a requirenwrt for praparation of a plan of operation. 

Senator Boren. And let me urge you, again, to go back to a con- 
sideration of some sort of a safety net under what you have called 
the rule of reason, and give farmers who did make such a reply 
within the 45 days, even if they did not complete all the forms, at 
least perhaps an additional minimum period of time to do so, so 
that we make sure that — you know — in discretion, there may be 
people that you will work with another 30 days before they com- 
plete their forms, if there is some reason why they are not complete 
ed and the local people are trying to do it, work with them. 

But I think there should be another minimum period of time, 
whether that is 15 days, or whatever it is, that those who at least 
did comply with the requirement of the law, that in writing, they 
certified they wanted consideration within 45 days, be given it. 

I will mention a couple of other concerns. One, that we hope that 
the personnel-^and I applaud you for sending people from head- 
quarters out to try to enhance the field staff so that you can get 
this 60-day turnaround completed. 
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As Senator Daschle said, it is very important we not have a 
double standard, that we put unbearable burdens on the farmers to 
complete information but then not come up with the completion of 
action on the other side within the period required. 

But also, I am concerned that we not just have a sort of a com- 
puterized system — using this DALR$ system evaluation during this 
60 days. That if we are understaffed, that if we have problems, that 
we not just simply say, OK, let's just use the computer printout 
and that is it, make a mechanical decision without considering the 
reputation of that farmer for hard work. The evaluation. 

I think that very often, the supervisors can make business judg- 
ments with their discretion about whether or not — even if the com- 
puter printout might not show this is someone you should restruc- 
ture, their own knowledge of this person. There are all sorts of 
human factors that can enter in. 

Maybe a severe illness of the spouse, or one of the children, or 
jsomething else, but yet, the knowledge that this person is a good 
manager, has a good reputation for working hard, not overextend- 
ing themselves, and so on — there are other human factors that 
need to be weighed by the supervisors, and by those evaluating the 
loans, other than just what might appear from a standardized com- 
puterized program approach. 

We all know that it is impossible to design a program that fits 
every individual case. So I would hope that you would have as one 
of your goals makmg sure that everyone just does not say, all right, 
to meet our 60 days, we can — certainly you could meet the 60 days 
if all you did was some very mechanical, brief, computerized ap- 
proach. 

But that is certainly not what we intended. I think that is not 
what you intend, and I would just urge you to keep that foremost 
with everyone who is working on this. 

And making available the computer printout also, the DALR$ in- 
formation. I do not think that ought to be discretionary. Is it your 
intention to make it 

Mr. Johnson. It is required. We do give it. 

Senator Boren. You are required. Making it available to every- 
one, and so if there are farmers that are not getting the DALR$ 
computer printout information, that is something that they should 
contact us, contact you, and we will bring it to your attention be- 
cause we have been getting some reports that, yes, in some places 
they are being given this mformation but in other places they are 
not always being given it. 

So I assume that is something you would want to know about. 

Mr. Johnson. We do require that that be provided. 

Senator Boren. That that be provided. So if any place they are 
not providing it, that is something you would want to know. 

Mr. Johnson. With our analysis. 

Senator Boren. Right. That is something you would want to 
know, if they are not getting that at some locations. 

Mr. Johnson. Absolutely. 

Senator Boren. Well, again, let me just urge those two points 
and we would appreciate it if we could have a report on the 
number that did file a written request, that for some reason were 
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deemed not to have fully completed the forms within the 45 days, 
even though they did send the written requests. 

And undoubtedly there will be some additional written questions 
for you. 

Mr. Johnson. Thank you very much. 

Senator Boren. Thank you very much for appearing today, Mr. 
Johnson, £uid your associates. 

I think because of time, what we will do is ask that all of our 
next five witnesses come up together, if they would, including Mr. 
Beatty, £md we will lead off with Mr. Beatty, the Director of the 
Farmer Assistance Programs, Texas Department of Agriculture; 
Lee Swenson, National Farmers Union; Benny Bunting, National 
Save the Family Farm Coalition; Don Schieber £uid Mr. Ron Voth, 
who are farmers experiencing the System themselves. 

If all five of you would come up £md sit along this side. I believe, 
Mr. Swenson, you have someone accomp£uiying you. He might 
want to sit at the end, where the person accompanying you can sit 
by you, £uid I will ask, if you can siunmarize your statements, be- 
cause it is going to be most helpful to have some time, then, to be 
able to ask questions of you. 

If you could hold your statements within the 5-minute timeframe 
£md we will receive your full statements for the record, and sum- 
marize for us the high points within the 5-minute period of your 
testimony. Then we will have some time for questions and conver- 
sations back £uid forth with the members of the committee. 

We have just been joined by Senator Harkin of Iowa, who also is 
an extremely important participator in the writing of this legisla- 
tion, a veiy diligent member of the committee who is especially re- 
sponsible for m£my of the borrower's rights provisions in the final 
law, and he has joined us for this part of the session. 

We will begin with Mr. Leland Beatty, Director of the Farmer 
Assistance Programs of the Texas Department of Agriculture, and 
I understand you have been making some studies of implementa- 
tion of this act, £md we would very much value your insights and 
£Uiy statistical information you can give us. 

STATEMENT OF LELAND BEATTY, DIRECTOR, FARMER ASSIST- 
ANCE PROGRAMS, TEXAS DEPARTMENT OF AGRICULTURE, 
AUSTIN, TX 

Mr. Beatty. Thank you, Mr. Chairman. Senators. 

I want to start off by commending the State of Oklahoma on the 
kind of work it has been doing on that. They have been very help- 
ful to us in Texas, they have not been territorial about it at aU, 
and the extension service up there has done a great job. 

We have surveyed a scientific sample of the farmers in Texas 
who received the notes, £uid we discovered a niunber of interesting 
things. First, a substantially higher niunber of borrowers think 
that they returned the forms than Farmers Home actually has 
credited as having returned them. 

That is something we are watching over a period of time to see if 
in fact the people who thought they returned their forms are in 
fact accepted. 



Digitized by 



Google 



73 

We also discovered, in doing this survey, wlw people did not 
return their forms. Basically, out of those folks, z percent of them 
did not think it would do £my good. They are just discouraged farm- 
ers; 12 percent are no longer in farming; 2 percent read the forms 
but did not understand them; 5 percent did not have enough time; 
6 percent decided to seek bankruptcy instead; 5 percent considered 
themselves to be already involved in the debt settlement process 
with Farmers Home; 1 percent said their county supervisor told 
them not to bother; 1 percent said their lawyer said forget it, £md 
this I think addresses the point of allowing the people wno did not 
take service on the certified letter to have another opportunity 
here. 

There is a growing feeling in the countnrside, especially among 
the legal community, the best approach to Farmers Home is simply 
to ignore them. That you get a better deal if you do not participate 
in whatever program is going on right now, because if you do not 
participate you get a better deal in the long run. 

About 4 percent said that they are paid up, they did not know 
why they got the form, they did not bother to return it, and they 
are calling their county supervisor to find out. And 1 percent de- 
clined to give any reason why they did not. 

What we do see is that a substantial number of these folks, with 
some additional technical assistance, will be able to fill out the 
form if an extension is grcmted. 

We, in Texas, feel like it is extremely important to get some kind 
of extension for the borrowers who simply were unable to cope 
with the complexity of these forms. 

The folks at Farmers Home may feel like they were simple forms 
to complete, but it took a pound and a half of paper mailed to each 
person to explain them. I think that that alone caused people to 
believe that they were complex. 

Senator Boren. Did you weigh them? 

Mr. Beatty. We weighed them. They were a pound and a half. 

Senator Boren. You mean the four forms? 

Mr. Beatty. And all the material that went with it to explain 
how to fill out the forms. The material that explained how to fill 
them out was much longer than the forms themselves. 

Senator Boren. And those are the actual explanation for these 
simple forms we heard described a minute ago? 

Mr. Beatty. Yes. It is a pound and a half of paper, and farmers 
were generally impressed that this was a difficult and complex 
process. 

Senator Boren. A Thanksgiving gift, a Christmas season gift, 
with all this to be done at that time, then. 

Mr. Beatty. Additionally, in Texas, we had a number of farmers 
who were involved in harvesting cotton and in planting Winter 
wheat during this period, and they found themselves in the fields 
all day, and trying to cope with these forms at night, and were 
simply unable to deal with the burden. 

There was no advance warning to the support network as to how 
to go about helping these farmers. The support network actually 
got ahold of the forms at the same time the farmers did. 

So they were trying to get up to speed during the 45 days. By the 
time we were able to mail out to all the borrowers in Texas, a nice 
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book prepared by the fiarmerB legal actum group, the respcMise 
period was well over halfway throu^ 

There were lots and lots of problratis with the implementation of 
this notice. I think the only true way to cure it is to give it to 
people who were trying to comply, additional time to request assist- 
ance. 

I will not take up any more time. I will submit the prepared 
statement of Commissioner Hightower for the record. 

Senator Boren. Thank you very much. We appreciate the infor- 
mation you have given us and we will question the entire panel 
once they have completed their statements. 

[The prepared statement of Mr. Hightower follows:] 
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RMUirks of Tttxms Agrioultur* Conmissionttr Jin Bightowttr 

Pr^pmrttd for th« Agrieulturml Credit Subeoamltttttt of th* 

Sttntmt« Agriculturtt, Nutrition mnd Forestry Comoiitttttt 

prtts«nt«d by Lttlmnd B^mtty, Director 

WmxmmT Assistmnc* Programs 

T«xas Dapartnant of Agricultura 

Washington , D . C . 

January 24, 1989 

Chairman Boren and members of the Subcommittee, I appreciate the 

opportunity to appear before you today to review the initial 

execution of the Farmers Home Administration debt restructuring 

process called for in the Agricultual Credit Act of 1987. 

On behalf of the Texas FmHA borrowers who received notices of 
past due accounts and debt restructuring applications between 
November 14, 1988 and December 14, 1988, I ask that Congress look 
closely at taking remedial action in four policy areas that 
directly affect the effectiveness of the new debt restructuring 
process . 

The first area is funding. Without interim operating credit, no 
restructuring plan can be successfully completed. Yet, credit 
would become more difficult to obtain under the budget proposal 
left behind by the outgoing administration, which called for 
massive cuts in the FmHA. According to an estimate by the Texas 
Office of State-Federal Relations, the proposed budget would slash 
FmHA insured insured loan outlays in Texas by $27.1 million, or 
12.3 percent of current funding levels. These cuts would include a 
$21.5 million, or 69.4 percent, cut in Farm Ownership loan funds 
and a $5.6 million, or 2.9 percent, cut in Farm Operating loan 
funds. The proposal would also cut FmHA's Guaranteed Loan program 
in Texas by $5.6 million. 

The second request involves granting an additional 45-day response 
period to all FmHA borrowers who received notices between November 
14, 1988 and December 24, 1988. In December five other state 
agriculture commissioners and I joined in asking FmHA to extend 
the initial filing deadline. 
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Hightower testimony/ page 2 
FmHA's response was that they had no administrative flexibility to 
do so, and suggested that it would be up to Congress to authorize 
such an extension. Accordingly, I request such an extension 
because the first debt restructuring cycle fell during a holiday 
period when government offices were closed for as many as 30 days 
during the first 45-day period, effectively cheating delinquent 
borrowers of more than two weeks of precious time in which to 
gather information needed for debt restructuring proposals. 

In Texas, this problem was compounded because the restructuring 
application period fell during the cotton harvest and the winter 
wheat planting season, a time when few farmers had an adequate 
opportunity to review the complex packet more than 30 pages of 
application forms. 

The third request is that Congress require FmHA to notify each of 
these borrowers in writing that they have an additional 45 days in 
which to prepare their restructuring applications, and to notify 
them of the dates of the remedial application period. These 
borrowers deserve a second chance to make the process work, and 
they need all the advance notice they can get to make the process 
work. FmHA could also use the additional time to work out the 
glitches that occurred in the application process. 

Finally, I ask that Congress study the tax treatment of debt 
discharge income and the capital gains treatment of voluntary farm 
liquidations, since we believe current tax law may place 
unnecessary barriers to effective utilitization of the debt 
restructuring process. 

We Texans want this debt restructuring process to work. We 
believe that Congress acted wisely in creating a process that 
should protect both the government's and the borrowers' interests. 
By permitting farm borrowers to restructure debt, i't is possible 
to preserve our troubled family farms and to insure the 
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Hightower testimony/ page 3 
possibility that the federal government will some day be repaid on 
the tens of thousands of accounts that have gone past due because 
of the agricultural recession of the last decade. FmHA's own 
Regulatory Impact Analysis showed that restructuring could 
eventually recover $1 billion for the federal government. 

We need it to work. Texas lost 29,000 farms and ranches between 
1985 and 1988 thanks to the agricultural recession. We have more 
past-due Farmers Home accounts than any other state, with 6,218 
borrowers behind in their payments to the federal lending agency. 
Of these, 5,001 received debt restructuring packets between 
November and December of 1988. The other 1,217 had either taken 
bankruptcy, voluntarily liquidated their operations, or settled 
small outstanding accounts. The remaining debt is concentrated 
among full-time, commercial family farmers in our most important 
farming regions on the Great Plains, the Gulf Coast, and in South 
Texas. These producers are the very heart of Texas agriculture. 

But first round of the debt restructuring process did not work. 
The Farmers Home Administration state headquarters in Temple 
estimates that FmHA offices in Texas had received only 1,500 
applications for restructuring by Friday, January 20. That is an 
official response rate of 30 percent. 

Our department conducted a telephone survey of 465 Texas FmHA 
borrowers, 7.5 percent of the total delinquent borrower list, in 
an attempt to account for the small response. The farmers we 
interviewed told of a consistent pattern of delay and confusion 
that resulted in severe underutilization of the new process. 

A telephone survey of Texas FmHA borrowers drawn from the list of 
all 6,218 borrowers with past-due accounts conducted by our Farmer 
Assistance Program Office indicated that 39 percent of those 
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Hlghtower testimony/ page 4 
i^uC' reoeived packets intended to fill them out and return them on 
ziMit, Another five percent said they would have filled them out 
If th«ry had more time. A total of 2,736 delinquent Texas 
i>orrower8 intended to file restructuring plans, or would have done 
so if thiey had more time. A total of 1,236 borrowers missed their 
cJxance to restructure their debts in Texas. A total of 39 percent 
did not return forms at all. What went wrong? 

EAabling Regulations Were Issued Almost Six Months La^e. 

Fully five percent of those FmHA borrowers we surveyed said they 
would have turned in debt restructuring applications if they had 
been given more time. Most said it was difficult for them to 
spend the time required on the applications while also harvesting 
fall crops or planting winter crops. Final regulations to 
iaqplement the debt restructuring provisions of the Agricultural 
Credit Act of 1987 were issued by FmHA on November 14, 1988. 
Notices to past-due borrowers followed immediately. The 
Agricultural Credit Act required FmHA to complete its rulemaking 
process by early June, six months earlier. FmHA asked Congress 
for additional time to complete the rulemaking process because of 
its complexity. Despite the delays in rulemaking, borrowers were 
given no additional time to study the regulations when they were 
finally issued, and meditators, attorneys, farm advocates amd 
others who work with farm borrowers were given no additional time 
to prepare manuals, instruction courses and other support services 
needed to facilitate the debt restructuring process. Few of these 
service providers had an adequate opportunity to notify borrowers 
of the existence of their services. 

"I wish I had some help with the forms, it took me 10 days 
just to fill them out, it took my CPA three days to figure them 
out," — North Central Texas farmer. 
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Hightower testimony/ page 5 
Th« application pariod cama during harvaat aaaaon. The debt 
restructuring application period of 45 days paralleled the cotton 
harvest season on the High Plains and South Plains and the corn 
planting and winter wheat planting season in the Panhandle. The 
period between November 14 and January 1 is the busiest of the 
year for many of the farmers in these regions, as they put in 18- 
to-20 hour days to gather their harvest and plant new crops. The 
farmers in these regions account for most of the past-due FmHA 
accounts in Texas. The application period fell during a time when 
most of the affected produers had no spare time to read the packet 
much less prepare restructuring plans. This need not have 
happened if FmHA had kept to Congress' timetable and issued 
regulations the previous summer. 

" Jt was a real hardship to strip cotton day and night, and 
then use my sleeping time to fill out forms. " 
— South Plains cotton farmer. 

Tha application pariod fall during tha strassful holidays. 

The application period fell between the Thanksgiving and Christmas- 
New Year holidays. The applications arrived during what many 
counsellors consider to be the most stressful period of the year, 
particularly among financially distressed farm families. The 
arrival of the packets may have had a demoralizing effect on many 
farm borrowers by arriving during this stressful period. 

"FmHA has been very cruel to us in farming. You can't do this to 
us." — Panhandle farmer. 

Tha notica and rasponsa forms wara too complex. A total of 
24 percent of survey respondents said they needed help filling out 
packets and were unaware of technical assistance available 
through Texas Tech University, while 39 percent said they would 
have used Tech's Agricultural Debt Mediation Service it if they 
had known about it. The total packet of information sent to most 
farmers weighted 1 1/2 pounds and involved the completion of as 
many as nine forms totalling 30 pages. While FmHA eventually 
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Hightower testimony/ page 6 
agreed to accept four completed forms, one, the Farm and Home 
Plan, took most producers several days to complete. Mamy farmers 
said they did not have enough time to read and digest all the 
information contained in the packet. 

"My husband died seven years ago, I'm 77 years old. I don't 
know what to do with this notice," — West Texas farmer's widow. 

Thtt rttstructuring applications r^quir^d finmnciml 
information that is not genarmlly mvmilmbla mt this tine 
of y«ar. For example, the federal government had not yet 
announced price support levels for the coming year, so it was not 

Hightower testimony/ page 7 
possible for borrowers to accurately reflect expected income form 
federal payments on their applications. Tax returns are 
traditionally not complete, nor are year-end accounting procedures 
for most farms and ranches. Consequently, crucial information 
needed on the farm and home plan was simply unavailable. 

"I won't be able to tell you how much I made until my CPA 
gets through with my paperwork. I can tell you one thing, it 
wasn't much." — Panhandle farmer. 

r«d«ral offices that kejBp required information such as tha 
Agricultural Stabilization and Conservation Service and 
Soil Conservation Sarvice wera closed for the 
Thanksgiving, Christmas and New Yaar's holidays during the 
application period. Office closings interfered with the orderly 
processing of information requests from farmers applying for debt 
restructuring. In reality, farmers had only 30 business days in 
the 45 day period in which to gather information needed for 
restructuring applications. 

"I've got a lazy county supervisor. He's just never around." 
— Southeast Texas farmer. 
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Hightower testimony/ page 7 
Many fmrm«rs had not yat racaivad pronlaad disastar 
paymanta from tha pravious sunmar's drought that could ba 
raflaotad in rastructuring applications. This may have made 
some farms appear to have a more unfavorable cash flow than was 
the case in reality. 

"I'm in a dispute now over my government payments.'* — West 
Texas farmer. 

Borrowars who had othar craditors and naadad 
financial information from tham in ordar to complete 
rastructuring applications may hava needed more than 45 
days to racaiva replies from those other lenders . Some 
lenders may require more than 45 days to respond to requests for 
information from borrowers. Many lending institutions were also 
closed for several days during the holiday period. 

"I've got additional debt for cattle with a private bank. I 
really need to talk to them." — Central Texas rancher. 

Tha application period cama during the busiest period of 
tha yaar for CPAs and attorneys, making it difficult to 
obtain professional assistance. Many of those polled said 
they were not able to schedule meetings with attorneys or CPAs on 
a timely basis because those few professionals available in many 
rural areas were already committed to working on tax and business 
accounts of current clients. 

"I really needed help. I finally found another farmer who 
helped me fill out the forms. He seemed to know what he was 
doing." — South Plains cotton farmer. 

Hhila materials to assist farmers in filling out the 
applications were widely distributed, they did not become 
available until late in the application process. TDA and 

Texas Rural Legal Aid mailed all past-due Texas borrowers copies 
of the specially printed Farm Survival Handbook, but the last 
farmers did not receive their copies until Christmas Eve, little 
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Hightower testimony/ page 8 
more than a week before the filing deadline. A videotape of an 
excellent Oklahoma State University seminar on filling out the 
restructuring application was made available through our district 
offices one week earlier, and we did a general public information 
Ceunpaign on the deadline one month earlier. Texas Tech 
University's Debt Mediation Service had only just gotten off the 
ground in time to process the first applications, and Texas A&M 
University had only just inaugurated a new computer model designed 
to develop cash flow projections for debt restructuring plans. 

"I wish someone had told me about the Texas Tech program, I 
would have used it." — Panhandle farmer. 

Fmrmttrs problems do not necessarily end even if they 
succeed in getting debt restructuring or debt settlement. 

Current tax law does not recognize any difference in the sale or 
transfer of property under distress or to settle debt, and 
property sold or transferred for profit. Transfers to settle 
debts are subject to capital gains taxes because farmers must 
count as income the difference between the tax basis in the 
property and the fair market value or sale price. This is the 
case, even if all of the proceeds from the sale or transfer are 
turned over to the lender. For obvious reasons, this is a 
significant barrier to voluntary liquidation of distressed 
properties. 

"If you sigrn your property over to FmHA instead of letting 
them foreclose, there could be a big tax liability, " — West Texas 
farmer. 

Debt discharged by m lender when m debt is settled is 
considered to be income to the farm borrower, end the 
amount discharged is subject to federal income tax. 

Insolvent borrowers have some protection from tax liability, but 
those who are marginally solvent, including farmers with little 
cash income and fairly substantial assets. A provision of the 
1986 Tax Reform Act designed to extend the insolvency protection 
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Hightower testimony/ page 9 
to fanners was considerably restricted by the Corrective 
Amendments Act of 1988, which limited the amount protected from 
liability to the amount of remaining tax attributes. For many 
marginally solvent farmers with fully depreciated assets and no 

loss carryovers, this offers little protection. 

"Income tax is my main problem, I'm very concerned about it," — 

West Texas farmer. 

Borrowers who were awar« of these tax complications nay 
task bankruptcy rather than tha administrative relief 
providad in the debt rastructuring process. A total of six 
percent of those surveyed said they had already entered bankruptcy 
proceedings. For the 1,228 delinquent borrowers who did no 
respond in time, bankruptcy appears to be the likely course of 
action in the near future. 

"I don't care, I'm taking Chapter 7," — North Central Texas 
farmer , 

I hope that Congress will consider remedial action to improve the 
debt restructuring application program for those borrowers who had 
to go through this new, untested process. I also hope that 
Congress will consider revisions in the process to make it 
function more smoothly when the next round of notices goes out in 
July. 



Digitized by 



Google 



84 

Senator Boren. Mr. Lee Swenson, the president of the National 
Farmers Union, we are very pleased to have you with us today, 
£md I know you are accompanied bv Mr. Dave Velde, the general 
coimsel, £md we are pleased to have both of you. 

STATEMENT OF LELAND H. SWENSON» PRESIDENT, NATIONAL 
FARMERS UNION, DENVER, CO, ACCOMPANIED BY DAVE 
VELDE, GENERAL COUNSEL, NATIONAL FARMERS UNION, AL- 
EXANDRIA, MN 

Mr. SwENSON. Thank you, Mr. Chairman. I am Lee Swenson, 
president of the National Farmers Union. I am pleased to be a part 
of the ongoing effort to make the Agricultural Credit Act of 1987 
fulfill its purposes. Our members are grateful for the commitment 
that you, Senator Boren, and members of this conmiittee, and 
Chairm£m Leahy, have shown to the lenders, borrowers, and tax- 
payers whose interests are advanced by proper implementation. 

Mr. Chairm£m, I will highlight my written testimony to allow a 
couple of minut^ of my time to Dave Velde, a lawyer from Minne- 
sota, and general coimsel of the National Farmers Union, who has 
worked directly with a number of farmers who have been affected 
by the program. 

Mr. Chairman, we are in the eye of the storm. Much discussion 
has occurred concerning section 605 of the act which describes the 
requirements for notifying delmquent FmHA borrowers of the pos- 
sibility of consideration for loan restructuring. 

As has been clearly pointed out, the Farmers Home Administra- 
tion, not the Congress, decided to require all information that 
would be pertinent to restructuring applications to be provided 
within 45 days. 

Approximately 30 dasrs into the 45-day period, then-Acting Ad- 
ministrator LaVeme Ausmeui informed the FmHA regional. State, 
and county offices that the agency would no longer require certain 
forms in the packet to be completed within 45 dasrs, and that the 
rule of reason was to prevail, as has been pointed out. While we 
commend Mr. Ausman for recognizing the problems facing borrow- 
ers scrambling to comply with the 45-day deadline over the holi- 
days, and with many of their legal counsels on vacation, and other 
bankers on vacation. Borrowers received new notices from the 
FmHA with new guidelines — I would hasten to add not always the 
same new guidelines— that led to the rule of confusion, as Senator 
Daschle pointed out, as much as £m3rthing else. 

And now it is the Farmers Home Administration that is faced 
with the statutory deadline of requiring restructuring applications 
to be processed in 60 days. It is inconceivable to us how agency em- 
ployees can be expected to meet their deadUne and still provide — 
and this is of concern to us — to provide the kind of interactive, ne- 
gotiated process that Congress envisioned, and to seek out the 
least-cost alternative in resolving the debt problem. 

You know, the timetable farmers faced, £md the timetable now 
facing the FmHA kind of reminds me of a statement that we heard 
in agriculture, and that is tr3ring to put 10 gallons of manure in a 
5-gallon pail. 
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Throughout all of this action, a number of farm organizations 
and religious groups pulled together to put on an all-out campaign 
to notify the farmers and ranchers that received the notice packet. 

We mailed out a brochure first class, not certified mail, to all the 
borrowers, and so returned to us was those mailings that were un- 
deliverable. 

Mr. Chairman, we received back 6,725 envelopes, undeliverable, 
first class. We believe that most of the people who did not get our 
brochure also did not get their notice from the Farmers Home Ad- 
ministration, and will not get the new notice, since we used the 
agency's mailing list. 

Mr. Chairman, we are pleased about the clarification as to the 
access to the DALR$ computer program to use in designing their 
restructuring applications. Many borrowers have been told that 
they do not need the DALR$ program since it does not come into 
play until the application is processed. 

But it is like asking someone to shoot at a moving target blind- 
folded. Information on such things as projected commodity prices, 
Ifiuid values, can make or break a cash-flow plan. 

Mr. Chairman, if I may, I would like to call on Mr. Velde, our 
legal counsel, to share brief comments with you concerning a 
couple of serious concerns for borrowers involved in debt restruc- 
turing, such as tax implications of debt write-down, and conserva- 
tion easements. 

Senator Boren. Thank you very much. 

STATEMENT OF DAVE VELDE, GENERAL COUNSEL, NATIONAL 
FARMERS UNION, ALEXANDRIA, MN 

Mr. Velde. Good morning, Mr. Chairman. During the course of 
the last 3 to 4 years, I imagine I have represented over 100 farm 
families as they have tried to renegotiate their farm debt, whether 
through informal process, or through mediation, or iiltimately 
through bankruptcy. 

The result of that process has had mixed results, as is always evi- 
dent, and I, from that perspective, wanted to reflect on what the 
agency now faces in its attempt to respond to borrower requests for 
restructuring. 

But that analysis must also be undertaken in the context of what 
is the goal here, and the goal, as I read it, when reviewing the stat- 
ute and the legislative history, is that we are to take those step 
necessary to ensure the maximum farmer retention while optimiz- 
ing the recovery to the agency. 

And that that is the context for analysis here. 

Senator Boren. Exactly. 

Mr. Velde. The agency reports that there are some 35,000 re- 
spondents. At least that is the statistics I had earlier. If we take a 
look at the workload involved in trying to thoughtfully respond to 
those requests within the goal, as just stated, that is a lot of work. 
That is an awful lot of work to get accomplished within a 60-day 
period of time. 

I have sat with people, confronted with the prospect of complet- 
ing that application process, as submitted £md sent out by the 
agency. During the course of that process you are constantly con- 
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fronted with an endless stream of questions that cannot be an- 
swered on a unilateral one-time basis, that this is what the new 
farm structure is going to look like. It does not work that way. 

The process of debt settlement, by definition, means that me two 
parties are going to have to meet, negotiate, and each side make 
some sacrifice, £md that is as it should be. But there are two impor- 
tant issues here. First, the creditor's side is made up of more than 
just the Farmers Home Adtninistration. There are other creditors 
involved whose interests are going to be ejected by what happens. 
Second, despite the natural debtor/creditor tension that exists, 
there needs to be £m opportunity to identify, review, and hopefully 
agree to alternatives that can be acceptable not only to the farmer 
but to all creditors involved on that particular account. 

There is a tremendous v€uiety of factors affecting the creditor 
mix. How secured, unsecured, or undersecured are they? Who is 
going to yield? To what extent? Under what terms? That process, 
by definition, involves a significant amount of time. 

The framework for this analsrsis really boils down to three basic 
points. 

One, here is the amount of debt you have; can you service that? 

Two, here is the value of your collateral. If the debt were written 
down to that level, can you service that? 

Or finally, here is the amount of money available for debt service 
once you subtract the direct costs of production for seed, feed, fuel, 
fertilizer, and the necessities of family living. 

The amounts left after that point, are they adequate to service 
the creditor needs, and the mix of creditor needs that are present? 

If we were to assume that this process were to take only 10 hours 
on each file, we are looking at a situation in which — we are looking 
at 8,750 weeks' worth of work to get accomplished. 

To accomplish that within the 60-day time frame is going to take 
over a 1,000 people doing nothing but full-time analsrsis and negoti- 
ating on debt restructuring. 

I do not think it is realistic. Ultimately, the analysis must also 
consider, Mr. Chairman, £uid members of the committee, taxes, be- 
cause there is an overlay of tax consequence whenever you are 
looking at realistic bona fide debt settlement. I would like to just 
identify three. 

First of all is the issue of capital gains tax. It is frequently the 
case that as you approach debt settlement you need to downsize 
the operation. 

You are looking at the liquidation of collateral, whether it be in 
the form of livestock or equipment or real estate. 

That exchange, whether by way of sale to a third party or the 
return of that collateral to the creditor is a sale, and capital-gains 
tax consequences can befall that borrower. 

Second, we also find some particular aspects as a result of the 
1987 Credit Act, particularly the shared appreciation position. That 
is going to have an affect upon the tax attributes of that particular 
farmer, but is not fully calculable until the conclusion of the 10- 
year period because it is not until that point in time that you C€ui 
determine how much forgiveness is in fact taking place, and thus, 
what effect does it have on the tax attributes of that farmer. 
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Finally, conservation easements. Traditionally, easements are a 
zero-basis asset. The conveyance of those easements to the agency 
and ultimately to the U.S. Government is also a capital-gains situa- 
tion, and the tax consequences from these aspects can frequently 
render an otherwise workable restructuring simply unrealistic. 

Thank you, Mr. Chairman. 

Senator Boren. Thank you very much. 

Mr. SwENSON. Mr. Chairman, just in closing, let me reiterate the 
fact that we are truly in the middle of the storm. At the same time 
we have got to deal with these 1,000 employees working these 8,700 
work weeks, we must deal with the normal loan servicing of cur- 
rent or new borrowers. 

Senator Boren. Right. 

Mr. SwENSON. And Mr. Chairman, there is a quick need also for 
implementation of the operating loan refinancing idea in Section 
312 of the Disaster Assistance Act of 1988 with the Farmers Home 
Administration. 

It is our hope that the program would be carried out as intended 
by Congress with the best interests of the borrowers and the tax- 
payers protected. 

Mr. Chairman, may I also request consideration of the committee 
not only to continue oversight of the Farmers Home Program, but 
to conduct additional hearings on the Farm Credit System titles of 
the Act, p£u*ticularly with regard to the budgetary impact of the fi- 
mmcial assistance to system institutions. 

Thank you, Mr. Chairman. 

[The prepared statements of Mr. Swenson and Mr. Velde follow:] 
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Testimony of Leland H. Swenson, President, National Farmers Union 

Thank you, Mr. Chairman. I am Leland Swenson, President of 
the National Farmers Union On behalf of our 300,000 farming And 
ratvcbing families ^ I am happy to be a part of the ongoing effort 
to make the Agricultural Credit Act of 1987 fulfill its purposes. 
Our members are grateful for the commitment Chat you and Chairman 
Leahy have shown to the lenders, borrowers, and taxpayers whose 
interests are advanced by proper ImpleiBentatiDn. 

For the next several weeks we are really In the eye of the 
storm, Mr Chairman The tumult surrounding the Farmers Hone 
Administration's handling of the notice of loan service options 
has diminished with the ticking of the 45 day clock, while It is 
yet too soon to know how many restructuring applications will be 
denied and possibly appealed. But within this time period, FmtlA 
Is facing a. self -inflicted adminlstretlve burden that surely has 
even the most dedicated county supervisor updating his resume. 

Section 605 of the Act describes the requirements for 
notifying delinquent FiaHA borrowers of the possibility of 
consideration for loan restructuring. There are several 
supplementary and explanatory items to be included with the notice 
of loan service options which account for the size of the packet 
received by borrowers However the only statutory requirement 
for borrowers within 45 days of receiving the notice Is to submit 
a. written request for debt restructuring consideration. It was 
the Farniers Home Administration, not the Congress, that decided to 
require all information pertinent to a restructuring application 
to be provided within the 45 day time frame And now it is the 
Farmers Hoitie Administration that is faced with the statutory 
deadline requiring restructuring applications to be processed in 
60 days. 

It is inconceivable to us how, with all of the applications 
coming in at roughly the same time agency employees can be 
expected to meet their deadlines and still provide the kind of 
interactive negotiated process that Congress envisioned. Instead 
of lender and borrower sitting down together to seek out the least 
cost alternative for resolving a debt problem, the initial results 
spewed out of the DALR$ computer program will become 
determinative. In 13 states and 2 territories, more than 40% of 
FmKA borrower's received the notice. Such numbers might have been 
manageable had the agency started by requiring a written request 
for restructuring consideration within the 45 days, and then 
worked with borrowers to gather necessary information from 
creditors, other tJSDA agencies* etc, as quickly as reasonably 
possible. Completed applications could have been filed in a more 
orderly fashion, allowing a smoother workflow during the 
processing period, Or^ FlnKA could have prioritized its delinquent 
loans by sending out the first round of notices to those borrowers 
with the best chance of having a farm operation to restructure, 
for example those who were less than two years behind, resolving 
other oases as time permitted. 

Approximately 30 days into the 45 day period. Acting 
Administrator LaVerne Ausman informed FmHA regional, state, and 
county offices that the agency would no longer require certain 
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forms in the packet to be completed within 45 (Uys, and that a 
"rule of reason" was to prevail. While we coBosend Mr Ausoat) for 
recognizing the problems facing borrovers acr«nibllng to coorplj 
with the 45 day deadline, it is most unfortimAte that the "rule of 
reason" was absent at the beginning and^ onc« Again the rules had 
to be changed In the nlddle of the process. Borrowers received 
new notices from FaHA with new guidelines -- 1 would hasten to add 
not always the same new guidelines -- that led to a "rule of 
confusion" as much as anything else. 

Throughout all of tbls, several farm and rellgloua groups here 
in Washington pulled together for an all-out campaign to reach 
borrowers who received the notice packet and help thea to 
understand and preserve their rights. I am proud of the Joint: 
effort put forth by the American Agriculture Movement Interfaith 
Action for Economic Justice , the Lea^e of Rural Voters the 
National Save the Family Farm Coalition, and the l^atlofial Farmers 
Union. Together, we produced an Infomational brochure and, with 
funding from Willie Nelson's FarmAid project, we sent a first 
class mailing to ev^ry borrower oti FteHA's list. The brochure 
included a state-by-state list of hotlines and sources of more 
information, including outstanding materials prepared by the 
Farmers Legal Action Group 

By sending the brochures out first class, we had returned to 
us all the otall that was undellverable as addressed, 6,725 
envelopes. We believe that most of the people who dtd not get our 
brochure also did not get their notice from FmHA, since we used 
the agency's mailing list. Since the Act requires a written 
r«qu€st for restructuring consideration to occur within 45 days of 
raceivlng FlEmEA b notice, It remains to be seen how the agency will 
handle Its undellverable mall Obviously fMiA can't be expected 
to hire 6,725 private detectives, but we hope the agency will make 
maximum use of the news media and other avenues to publicise 
availabi ity of the programs. The returns from our mailing were 
sorted repackaged^ and mailed out to state and local affiliates, 
often churches in an effort to reach borrowers who might still be 
in the counnunlty 

In sorting through all of those envelopes, several trends 
emerged which cause us some concern. First, there were many 
envelopes returned because a forwarding order had expired; In 
other words, the post offices had a better idea than FmHA where 
these individuals could be found but they weren t telling 
Certainly, when someone moves they have some obligation to inform 
their creditors of their new address But we II never know how 
many borrowers may have told their county supervisors where they 
were going, and the inforiaation never made It into the FijiHA 
computer in St. Louis Hor can we be sure how many "forwarding 
orders" reflected a change in postal designations from rural 
routes and box numbers to street addresses. In either event, 
greater cooperation between FmHA and the U.S. Postal Service would 
hav£ been helpful . 

Second^ the mailing labels contained the names of single 
individuals. Many envelopes were returned with the word 
"deceased" handwritten across them. In most cases involving 
married couples, both the husband and wife must sign the loan 
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agreeaent. It was not cl«ar from th« returned auiil if FdbHA night 
have sent separate notices to each spo\ise. If not, we are very 
concerned about how aany surviving spouses aay not have gotten 
their FmHA notice because it was addressed solely to their 
deceased husband. 

Third, there vere soiae typographical errors in FdbHA's Bailing 
list that kept nail front Teaching Its proper destination In some 
cases zip codes were missing or nuiabers were transposed. In a 
few others state abbreviations were wrong or even transposed. 
Given the tens of thousands of notices that went out, the rate of 
error v&s extremely low but we hope that the "rule of reason" 
will be extended to these borrowers as well, as the agency 
eventually moves to foreclosure 

Outside of Washington, many efforts were made on the state 
level to reach out to borrowers who received the notice packet and 
help them complete a restructuring application. The value of 
these efforts has been shown by the levels of response In 
Minnesota for example, 41,1 percent of the FmHA borrowers were 
sent notices and lAore than 60| of them have applied for loan 
servicing. In neighboring yiGconsin 29 9% of the FmHA borrowers 
were sent notices yet only about 141 of them have applied for 
loan servicing. We believe that the difference In Hinnesota came 
from a coordinated state effort between the Hinnesota Department 
of Agriculture , the state Extension Service and various private 
advocacy groups to make assistance available to each borrower who 
wanted it. 

The first wave of loan service notices was issued under 
interim final rules. Although the public comnient period has 
closed, we hope FisHA will continue to learn from its experiences 
and address saveral concerns in its final rules 

One area yet to be resolved is whether borrowers will have 
access to the DAUl? computer program, or even a printout from the 
program, to use In designing their restructuring applications 
Many borrowers have be«n told that they don t need DAl£t$ since it 
doesn^t come Into play until the application is processed, but 
that is like asking someone to shoot at a moving target wearing a 
blindfold Infomiation on such things as projected coounodlty 
prices land values etc can make or break a cashflow plan. 
After several Freedom of Information Act requests FmHA has 
decided to sell the DALR$ program but the additional software and 
hardware required to stake the program work render it virtually 
cost prohibitive This is another area In which the "rule of 
reason* should dominate and borrowers at least should be given a 
printed copy of the program to see the critical underlying 
assumptions being made by FmHA. 

Several of the calls that came into our office were from 
former borrowers who had already completed a Chapter 7 bankruptcy 
and had been discharged from their debt to FmHA. Some of these 
callers were interested in farming again but were concerned that 
FmHA would consider a restructuring application only after they 
reaffirmed the debt rather than requiring reaf firms tioTi after the 
borrower demonstrated the ability to repay the debt by filing an 
approvable application. Other callers were not interested in 
farming again, but were panic-stricken at the thought that FmHA 
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Bight not be finished with thea yet. 

A few others were not interested in any of the priaary loan 
servicing programs, hut they did want to apply for the 
preservation progress like hoaestead protection and leaseback. 
Their questions were: first, whether they would have to reaffirm 
the debt in order to apply, since the BMmm package of foras was to 
be used to apply for all servicing options; and second, whether 
their former property was considered to be in FeHA inventory if 
FteHA still hadn't officially taken title. The legislative debate 
over eligibility for preservation loan servicing revolved around 
the fear that borrowers would have an incentive to stop paying 
their loans, give the property to PbHA, and then exercise a ri^t 
of first refusal to buy the property back at market value. 
Clearly, an insolvent debtor who had to liquidate \mder Chapter 7 
is not an individual who simply stopped paying his debts. 
Financial distress was demonstrated by the very fact of the 
bankruptcy. A prior owner whose debts to FonHA have been 
discharged, who can demonstrate that he would still be unable to 
manage the payments, should not have to reaffirm the debt just to 
apply for preservation loan servicing, such as homestead 
protection, on the acquired property. 

The question of whether preservation loan servicing rigjhte 
attach to property which, through no fault of the prior otmer, has 
not been technically taken into inventory is another area in which 
we hope the "rule of reason" will prevail. If these issues are 
not resolved in the final rules, then FiaHA should issue an 
Administrative Notice to its offices instructing its employees how 
to handle these situations. 

Mr. Chairman, much remains to be seen of FonHA's implementation 
of the Agricultural Credit Act of 1987. At this point, no one 
knows how many restructuring applications will be denied and 
possibly appealed. No one knows how much inventory land will be 
classified as suitable and sold to prior owners, or targeted to 
socially disadvantaged individuals. No one knows the extent to 
which last summer's drought will stress the new loan servicing 
system and mediation programs. Ue hope that EmHA will quickly 
implement the operating loan refinancing idea in Section 312 of 
the Disaster Assistance Act of 1988, and that the lack of progress 
in setting up the demonstration program helping FtaiHA eligible 
borrowers to purchase Farm Credit System inventory land is not 
indicative of a lack of cooperation among agricultural lenders. 
Finally, it remains to be seen whether the combined impact of 
restructuring and mediation will keep people from filing 
bankruptcy or if the tax implications of debt write-down, shared 
appreciation mortgages, and conservation easements will be an 
overriding consideration. 

Mr. Chairman, thank you for this opportunity for input into 
the oversight of this important title of the Agricultural Credit 
Act of 1987. Before turning to any questions you might have, I 
would like to take the opportunity to request additional hearings, 
not only on the subjects I Just mentioned, but also on the Fara 
Credit System titles of the Act; particularly with regard to the 
budgetary impact of financial assistance to System institutions. 
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PREPARED STATEMENT OF DAVE VELDE, GENERAL COUNSEL, NATIONAL FARMERS UNION 



DURING THE COURSE OF THE lAST 3-4 YEARS I HAVE BEEN INVOLVED 
IN REPRESENTING WELL OVER 100 FARM FAMILIES AS THEY APPROACH THE 
PROSPECT OF DEBT SETTLEMENT. THROUGH THE COURSE OF THIS PROCESS 
I HAVE REPRESENTED FARMERS IN PRIVATE NEGOTIATIONS, BOTH INFORMAL 
AND FORMAL MEDIATION AND BANKRUPTCY AND EVERYTHING IN BETWEEN. 
IT IS FROM THIS BASIS THAT I OFFER SOME OBSERVATIONS REGARDING 
THE RESPONSIVE POSITION THAT I FEEL THE AGENCY IS NOW IN AS THEY 
ATTEMPT TO RESPOND TO THE REQUESTS FOR DEBT SERVICING. 

I WOULD ADD THAT I FEEL IT IS VITAL TO CONSIDER THE AGENCIES 
POSITION IN LIGHT OF WHAT I BELIEVE TO BE A FAIR CHARACTERIZATION 
OF THE GOAL OF THE PROCESS. THE GOAL AS I UNDERSTAND IT FROM 
READING THE LANGUAGE OF THE STATUTE AND THE SUPPORTIVE 
LEGISLATIVE HISTORY IS TO MODIFY THE DELINQUENT BORROWERS LOANS 
SO AS TO WHERE EVER POSSIBLE MAINTAIN THE FARM OPERATOR WITHIN 
THE PARAMETERS IN MAXIMIZING THE RECOVERY TO THE AGENCY. 

AS I UNDERSTAND THE STATISTICS, THE AGENCY REPORTS SOME 
35,000 FAMILIES HAVE RESPONDED REQUESTING DEBT SERVICING. THATS 
A LOT OF WORK. UNDER THE AGENCIES RULES IT MUST RESPOND TO THESE 
REQUESTS WITHIN 60 DAYS. I DO NOT BELIEVE THAT THAT IS 
REALISTIC. I DO NOT BELIEVE THAT IT CAN BE ACCOMPLISHED AND DO 
JUSTICE TO THE STATUTORY GOAL STATED ABOVE. 



95-^65 0-89-4 n , HK 

Digitized by 



Google 



94 



Z HAVE SAT WITH PEOPLE CONFRC»ITED WITH THE PROSPECT OF 
COMPLETING THE APPLICATION FORMS SENT OUT BY THE AGENCY. AND 
DURING THE COURSE OF THAT PROCESS WE WERE CONSTANTLY CONFRONTED 
WITH QUESTIONS THAT COULD NOT BE ANSWERED ON A UNILATERAL ONE 
TIME BASIS. 

THE PROCESS OF DEBT SETTLEMENT, BY DEFINITION MEANS, THAT 
BOTH SIDES TO THE PROCESS MUST SACRIFICE AND THAT IS APPROPRIATE. 
HOWEVER THERE ARE TWO FUNDAMENTAL CONSIDERATIONS HERE. FIRST, 
THE CREDITOR SIDE IS MADE UP OF MORE THAN JUST THE FARMERS HOME 
ADMINISTRATION. SECOND, DESPITE THE NATURAL DEBTOR-CREDITOR 
TENSION MUTUALLY ADVANTAGEOUS ALTERNATIVES NEED TO BE IDENTIFIED, 
REVIEWED AND AGREED TO. 

TO THE FIRST POINT, A TREMENDOUS VARIETY OF FACTORS AFFECT 
THE CREDITOR MIX AND THE RELATIVE SECURITY AND THUS MOTIVATION OF 
THE DIFFERENT CREDITORS. IN OTHER WORDS, WHO IS SECURED, 
UNSECURED OR UNDERSECURED AND TO WHAT EXTENT. THIS PROCESS ALONE 
CAN TAKE SOME TIME FOR EVERYONE TO APPRECIATE. FROM THIS BASE 
HOWEVER COMES THE QUESTION OF WHICH PARTIES WILL AFFORD 
MODIFICATIONS, TO WHAT EXTENT AND UNDER WHAT TERMS. 

TO THE SECOND POINT, THROUGH OUT THE PROCESS DESCRIBED ABOVE 
ALTERNATIVE PROPOSITIONS FROM BOTH SIDES OF THE PROCESS NEED TO 
ADDRESSED. 
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THE FRAMEWORK FOR THIS ANALYSIS IN ITS MOST BASIC FORM ASKES 
THREE QUESTIONS. 

1. HERE IS THE AMOUNT OF YOUR TOTAL DEBT CAN YOU AFFORD TO 
SERVICE THAT AMOUNT. 

2. HERE IS THE VALUE OF YOUR ASSETS CAN YOU AFFORD TO SERVICE 
DEBT AT THAT LEVEL. 

3. HERE IS THE AMOUNT AVAILABLE FOR DEBT SERVICE AFTER DIRECT 
PRODUCTION COSTS AND LIVING ARE FACTORED OUT WILL THE CREDITORS 
BE SATISFIED WITH THIS AMOUNT. 



WHILE TIME TODAY PRECLUDES AND COMPLETE DISCUSSION OF THE 
PROCESS OF DEBT RESTRUCTURING THE CRITICAL POINT I WANTED TO MAKE 
BY THE ABOVE DESCRIPTION IS THAT IT IS A TIME CONSUMING PROCESS. 
BUT AFFORDING THE PROPER TIME IS VITAL TO THE FULFILUIENT OF THE 
GOAL OF FARMER RETENTION AND AGENCY RECOVERY. 

IF WE WERE TO ASSUME THAT EVEN AS FEW AS 10 HOURS WERE 
ALLOCATED PER FILE FOR THIS PROCESS THE RESULT REVEALS A MASSIVE 
WORK LOAD. SPECIFICALLY, 35,000 APPLICATIONS TIMES 10 HOURS 
DIVIDED BY 40 HOURS EQUALS 8750 WEEKS WORTH OF WORK. IN ORDER TO 
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BE DONE WITH IN THE 60 DAY REQUIREHENT, THAT WOULD REQUIRE OVEK 
1000 PEOPLE DOING NOTHING BUT DEBT SETTLEMENT WORK. 
(8750 DIVIDED BY 8.5 WEEKS) 



A VITAL ASPECT OF THE DEBT SETTLEMENT PROCESS IS THE QUESTION 
OF TAX LIABILITY FROM DEBT RESTRUCTURING. I WISH TO ADDRESS THREE 
ITEMS. 

1. CAPITAL GAINS. OFTEN THE BEST SOLUTION TO DEBT 
RESTRUCTURING IS THE LIQUIDATION OF SOME OF THE FARM ASSETS. 
WHETHER THIS IS DONE BY DIRECT SALE OR SURRENDER TO THE SECURED 
CREDITOR IT REPRESENTS A SALE AND CAPITAL GAINS TAX MUST BE 
ADDRESSED. 

2. SHARED APPRECIATION AGREEMENTS. THE USE OF SHARED 
APPRECIATION AGREEMENTS MAY POSTPONE THE AFFECT OF NEGATING TAX 
ATTRIBUTES FROM DEBT FORGIVENESS FOR UP TO TEN YEARS BECAUSE THAT 
MUCH TIME IS NEEDED TO DETERMINE THE EXACT SCOPE OF THE DEBT 
FORGIVEN. 

3. CONSERVATION EASEMENTS. TRADITIONALLY EASEMENTS ARE 
CONSIDERED TO BE A ZERO BASIS ASSET AND THE GRANTING OF SUCH AN 
EASEMENT IN THE DEBT SETTLEMENT PROCESS CAN RESULT THEN IN 
CAPITAL GAINS ON THE TRANSFER. 
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Senator Boren. Thank you very much. I think that is a good 
point and I am sure we will proceed to look at the Farm Credit 
title as well. 

Now we will hear from Mr. Benny Bunting of the National Save 
the Fcmiily Farm Coalition of Oak City, North Carolina. 

Mr. Bunting, we are very happy to have you today. 

STATEMENT OF BENNY BUNTING, CHAIRMAN, CREDIT COMMIT- 
TEE, NATIONAL SAVE THE FAMILY FARM COALITION, OAK 
CITY,NC 

Mr. Bunting. Thank you, sir. I would just like to mention a 
couple of things on this packet. The packets I have seen did not say 
anything about a rule of reason. They said I had to have the forms 
in, in 45 dajrs. 

I know I live back in the sticks, in Oak City, but it is not fair for 
people that did get a message out on the media, to only send in the 
four. The point I am getting at is that the hard line that FmHA 
came out with originally was that we had to have the whole packet 
in. 

Senator Boren. The whole packet. 

Mr. Bunting. The whole packet, and it says so on the face of the 
packet, and also, that FmHA county supervisors were instructed 
not to assist in filling them out. 

Now that changed with rule of reason, but if I was one of the 
people that went into my county supervisor and talked to him, 
early on, and he said no, you have to have the whole thing in and I 
cannot assist you — you know — we were hit in the face with this all 
at one time. Then you left that office. We know nothing about a 
rule of reason. It was not put out where everyone knew about this. 
It was not put out then to go back to your county supervisor; he 
will assist you. 

We know you have never filled out a farm home plan; he has 
alwajrs done it in the past. And then he said, I cannot help you. 
You know, the rule of reason did not get out to the farmers that I 
know about. 

Now so much has been said about the packet, I would like to get 
over to a couple of other things that I do see as problems with im- 
plementation of the Credit Act. 

Now, I have the prepared testimony here, I will try to para- 
phrase a lot of this and just summarize. But we have borrowers. 
Mr. Harold Hassell is a borrower I fsun going to speak about now, 
that applied on January 8, 1988, for leaseback/buyback of invento- 
ry property. 

He was finally acknowledged to be eligible on August 4, 1988. 
The property was leased to a third party while he was applying for 
a start-up hog operation, which was ludicrous. 

In his letter, I have copies of, it scdd, "We'll get back with you in 
November or December,'' and this was in September when this 
letter came in. 

So a start-up operation for hogs was going to last 3 months, and 
that man was going to be gone? You know, that did not make 
sense. 
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Then they come out and say, look, Mr. Hassell, you do not qual- 
ify. It was a family farm corporation. The former owner was— you 
were contacted under the old regs. It was August 4, 1988, now, but 
they were saying it was under the old regs. So you are an entity of 
the corporation, not the corporation itself, so you will not qualify. 

They were saying that the effective date of the act was October 
14, 1988. Three or four months ago was the effective date. So all 
these people that between January 6 and October 14 were not 
under the umbrella of the 1987 Credit Act, it did not make sense. 

Now some calls to Mr. Hertzler did prevail, that in North Caroli- 
na at least, they did rescind and say the effective date was January 
6. 

But for that mentality to have been out, through State offices, is 
not acceptable; it is just not acceptable. The intimidation that is 
still coming in. In my prepared testimony, Mr. Hassell's case, he 
actually applied for financing opportunities also. 

He was assured that even though there was some antagonism be- 
tween he and the local office, that under the 1987 Credit Act, that 
we were ensured an independent appeals officer. 

I have got a letter that shows wnat he got. You know, he was 
reassured — look, you are going to talk to somebody that is unbi- 
ased. 

Senator Boren. Different. 

Mr. Bunting. He has never talked to anybody unbiased. The 
only part of the 1987 Credit Act appeals sjrstem he got was a letter 
from the national office, just sustaining what had happened on the 
local level. 

He never met with an independent hearing officer. How did thev 
come in halfway? He was supposed to have met with an independ- 
ent hearing ofHcer. Then the end result was supposed to be a 
review by the National Review Committee. You know, what has 
happened to this independent appeals process? 

It is not there. These people are in a gap. Still on inventory prop- 
erty 

Senator Boren. Do you set that out in your full statement as to 
the name of the person that did not receive it, and so on? 

Mr. Bunting. Yes, sir, and I have the letter that came from — 
attached that comes 

Senator Boren. Good. We will enter that in the record and we 
will follow that up, because there is supposed to be an independent 
appeals process. You are quite right. 

Mr. Bunting. With inventory property, another point I would 
like to bring out is not the conservation easement, but with inven- 
tory property the FmHA is having to make application to the U.S. 
Department of Fish and Wildlife Service for plans for the invento- 
ry property. 

I have letters that show that it took 8 months for a completed 
plan from the Wildlife Department, and when it comes back It is 
not an easement because an easement, from my understanding, is 
voluntary. You know, you participate in that for a reduction maybe 
in the value of the property on the leaseback/buyback. 

These are deed restrictions that are attached according to what 
the Wildlife Department says needs to go on that property. Thou^ 
the property would have been in row crop, was not by the ASCS 
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counted as highly erodible or wetland, there are still deed restric- 
nons. You cannot crop it; you cannot graze it; you cannot harvest 
:;he production of logs. 

You cannot put it in the CRP. You can do only one thing: pay 
baxes on it. That is the only thing you can do with it when it comes 
back with these tax restrictions, and they go with it for the life of 
that land, which is eternity for all o( it. 

And it looks to me like when you — those deed restrictions are a 
transfer of property for conservation purposes, which says in the 
statutes that I have seen, that that can happen only €^r first 
right of refusal, if they are selling to a third party. 

I think some clarification needs to come about on this issue be- 
cause I see it as being big on inventory property. 

The tax problem. I agree wholehecurtedly, and you addressed that 
in a hearing in September, that there would be, hopefully, new leg- 
islation to address the tax implications because if things stay as 
they are, the debt restructuring opportunities, and especially the 
preservation opportunities under the Credit Act, are going to be 
useless to borrowers. 

Senator Boren. Because it is treated as a taxable advantage that 
is given to you, a taxable event. 

Mr. Bunting. What is the difference who the debt is to? If it is 
FmHA or if it just revolves over to the IRS that is not sufficient. 

We would really like to thank this committee, especially, for the 
work on the Ag Credit Act because it does have the potential to 
strengthen rural America, but we have to have constant oversight. 

There are many of these improvisions that are coming up, be- 
tween the local supervisors, the attitude of our State people, and I 
cannot believe the mentality that comes down. 

Just thinking that Congress is going to let these loopholes contin- 
ue to hurt borrowers. We appreciate the attitude that Congress 
has, the intent of Congress, and wie thank you. We have some more 
provisions in this testimony that we would appreciate some individ- 
uals being looked into, helping some of these people that have been 
denied opportunities under the 1987 Credit Act. 

[The prepared statement and attachments of Mr. Bunting follow:] 
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National Save the Family Farm Coalition 

80 F Street N.W. Suite 714 Wfcihington, D.C. 20001 (202) 737-2215 



STATEMENT OF BENNY BUNTING, CHAIR - CREDIT COMMITTEE, NATIONAL 
FAMILY FARM COALITION BEFORE THE SENATE AGRICULTURE CREDIT 
SUBCOMMITTEE. — January 24, 1989 

As my taatlmony baglzia, I would first Ilka to raflact on history. 
Can wa In thla room ramambar a tlaa whan thlnga down on tha f ana 
waran't aa good as thay ara now. My answar would ba yas. Thara 
. waa a tlAa not long ago whan farmara had to struggla as Indlvldala 
with natura and unraallatlc unpradlcatbla cradlt. Thara was a 
time not long ago when Mambars of Congrass and thalr local faxiner 
constltuants did not communlcata . Now anothar question, hsva you 
mada a dlffaranca In our prasant? Tha answer again would ba yas. 
New drought legislation helped farsMrs In their battle with natxire 
and the Agricultural Cradlt Act of 1987 has tha pbtentlal for 
atrengthenlng rural America. For this potential, apeaklng on 
behalf of faraera and ranchera of The National Family Farm Coalition 
I axpreaa our gratitude. 

Since the laat hearing, FmHA delinquency notices were mailed to 
aome 83,000 borrowera and the 45 day deadline for, Return of the 
forma has passed. For farmera and farm advocates ^across the 
cotintry, this new year la a time of great uncertainty. The 
Information contained In the packet la what the progreaslve farm 
groupa fought for, but FmHA 'a Implementation was the most narrow 
and rigid route possible. 

The legislation simply stated that the borrower needed to respond 
In writing for the service options. FmHA's 45 daya was the shortest 
time period possible, calendar daya not allowing for holldaya or 
weekends. As for response, a completion of all nlxM forms In 
final drees with no further corrections overwhelmed many borrowers. 

County Supervisors were Instructed not to assist borrowera In 
filling out their forms. FmHA's hard line aroused an uproar from 
chtirch groups, farm groups, state Dept's of Agrlculttire, Individuals 
and outraged Members of Congress. FmHA succumbed to the pressure 
and modified their poaltlon on the number of forms required within 
the 45 day response period In mid-December. But, as one of 80,000 
FmHA borrowers who received the packet, I received no notice on 
thla policy change. For many farmera, this Information could 
have been a key factor In their submission of their packets under 
the deadline. County Supervisors were advised to be cooperative 
and assist borrowera with filling out fonas. Why does there have 
to be an uproar that either mandates or Intimidates FmHA to do 
what Is In everyone 'a best Interest. Congress must continue the 
oversight and FmHA be dealt with accordingly or we will continue 
to lose one of America's most valuable resources, the experience 
and expertise of the family farmer. 

Loan servicing options available to FmHA borrowers accentuate a 
need for an amendment to the IRS tax rules regarding debt- write 
downs, conveyances, recovery value buy-outs and debt aettlements. 
Chalnaan Boren made reference to tax law changes at the September 
FmHA Oversight Hearing. The major question asked by farmers Is 
whether their current FmHA debt If restructured will be tranalated 
Into an IRS debt. For farmers who completed their forms within..^^. 
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th« 45 day deadline, the answers to these questions are unknoim. 
The FmHA application Instructs a fanner to consult their accountant 
who without Instructions from the IRS Is equally tinclear. 
We urge this Subcommittee to take an active role In motivating 
the needed changes. Without these tax law reforms many of the 
new rights under this Act are lost. 

Learned, Indoctrinated policies become habitual practices. Changing 
career- long habits takes a serious commitment to a new concept. 
A case In point. Harold Hassell applied for leaseback/buyback on 
Friday January 8th, 1988. He was an entity (Vice-President) of a 
family corporation. His son Is the President but Harold had built 
the hog operation. Mr. Hassell applied for financing but met with 
resounding local office resistance. The former owner was reassured 
that the new Credit Act afforded them a new and Improved appeals 
process. So he waited with optimism for his national Independent 
appeals hearing, an opportunity to present his case to an unbiased 
FmHA person. A copy of the cold water Is attached. NO HEARING. What 
happenened, Mr. Boren? I remember a face to face hearing having 
such Importance that language stating that even for borrowers In 
remote areas, a telephone conference call would only be used at 
the request of the farmer. To us,^ that meant appeals would be 
face to face unless the farmer /rancher requested otherwise. Next, 
the County Supervisor acknowledged the lease-b^ck opportunity on 
August 4, 1988. The process dragged out and the operation was 
leased for a start-up hog unit to a third party while Mr. Hassell 
was applying for his rights. A letter from FmHA stated, "we will 
be back In touch with you In late November /early December. Next, 
In late December, FnHA's position was stated to be. If the offer 
to the former owner was prior to October 14, 1988 the expanded list 
for right of first refusal In the Ag Credit Act did not apply. 
We could not believe or understand their determination to undermine 
borrower rights legislated by Congress. It took calls to the 
FmHA National office to establish the effective date of the Act 
to be January 6, 1988. Last week Mr. Hassell was told he could 
lease the property \rhmn and If the current operator vacates (which 
Is doubtful) and he pays a years' lease upfront. Is upfront lease 
payment demonstrating the Intent of Congress? We would like to 
know the lease rate and terms to the third party now occupying the 
facility? Mr. Hassell asked that we convey his thanks to you for 
the Intent of Congress In lease-back/buyback legislation and his 
disdain for the sometime In someplaces vindictive bureaucracy 
Implementing the Act. It Is In everyone's Interest to let reason 
and resolve prevail. 

Mr. Hassell 's North Carolina case Is certainly not an Isolated 
situation. In the past few days, we have heard of similar cases 
In Nebraska and Illinois. We certainly Intended and It seemed 
that Congressonal Intent was clear that every effort should be 
made to ensure that land that was In FmHA Inventory on January 6, 
1988 should come under the new guidelines with the express Intent 
to keep this land In family farming operations. This Issue should 
not require court action which depletes both the farmer's and FmHA's 
scarce resources to ensure that farms remain productive. 

While we are addressing leaseback/buyback another problem arises 
(views of the U.S. Fish and Wildlife Service). The time for the 
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coMpl«t*d plan can mxc—d alght Months. Th« d«sd r«strlotlons 
mrm vmry ouab«rsoa« and oft«n not logloal. A4j«o«nt l«ndoim«r« are 
not affaotad and If you cannot crop It, you oan*t grasa It, can't 
log It, can't put Into CRP, ao aany can'ta , It aounda liko tha 
"tranafar of faxa invantory proparty for conaarvatlon purpoaoa" 
could taka prafaranca ovar pravloua ownara' opportunltlaa which 
la contrary to tha Act. Contlnuad Congraaalonal ovaralght on 
thla laauaa aaaia nacasaary. 

CONCLUSION 

I appradata tha opportunity to praaant aoaa of our eonoama on 
tha ongoing laplaaantatlon of tha Agricultural Cradlt Act of 1987. 
Ha would urga Congraaa to Infom FiaHA to Isaua thalr final 
ragulatlona rafl acting both tha i.u— inta racalvad during tho public 
ciMiniant par led on tha Intarla final ragulatlona and tha axporlancas 
of tha flrat round of notlcaa. 

Ha werkad togathar with a coalition of fara and rallgloua 
organlzatlona to Infom borrowara of thalr rlghta undar tha law. 
FarmAld halpad with funda anabllng ua to aall Information to FtoHA's 
Hat of borrowara racalvlng dallnquanoy notlcaa racalvad undar a 
FOIA raquaat. Tha Faraara' Lagal Action Group (FLAG) producad a 
vldao and wrlttan matarlala to aaalat faraara. 

Ha ara working through tha Cradlt CoMd.ttaa of tha FaiU.ly Fara 
Coalition to aonltor how tha Act la working. For all tha faxaara 
who aubalttad thalr appllcatlona, tha 60 day daadllna for an anawar 
froa FaMA la now undarway. For thoaa who didn't aubad.t thalr 
appllcatlona, thalr naxt atap ara tha praaarvatlon loan aarvlclng 
optlona. Ha contlnua to ba vary concamad about tha coaputar 
prograa, DALR$, that la analysing a faraara' allglblllty and tha 
fact that It la not aval labia for uaa by fara advooataa to halp 
faraara through tha procaaa. Ha hopa that thla haarlng la tha 
flrat of aany to axaalna tha kay borrowar rlghta provlalona that 
ara In tha Act Including appaala, county ccanalttaa raforaa, and 
tha targattlng of funda for aoclally dlaadvantagad faraara. 

Ha look forward to working with you during thla aaaalon of Congraaa. 
Thank you for tha conaldaratlon of our vlawf. 



(Attached material of Mr. Bunting follows:) 
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UniMSttiM Famm9 National 5?®^ '^'?9.^'?*2.22Jf* 

OaiMrtnMntof Noma Appaals Alaxandna. VA 22302 

AgricuNura Admintstration Staff 



OCT 2 4 1988 

Mr. Rupert H. Haasell 

Route 1, Box 538 

Roper, North Carolina 27970 

Daar Mr. Haaaell: 

Thia la in reaponae to a requeat received on your behalf, fron your attorney, 
Dallaa W. McPheraon, for a review, of the deternination aade by the Farnera 
Hoaw Adainiatration (FaHA) Waahington County Coaaittee that you are ineligible 
for fara oimerahip (FO) loan aaaiatance. 

We have carefully exaained the docuaMntation contained in the FaHA caae file, 
liatened to ,the audio tapea of the appeal hearing held on May 23, 1988, and 
conaidered the inforaation contained in the hearing notea. 

We have deterained that the Waahington County Coaaittee applied the 
appropriate FaHA regulationa in aaking ita deteraination. Under the Code of 
Federal Regulationa, Voluae 7, Part 1943, Subpart A, aection 1943.12 (a), the 
County Coaaittee auat conaider aeveral factora in deteraining whether or not 
to certify an individual applicant eligible for FaHA FO aaaiatance. Theae 
include: 

A. Having the character (aa related aolely to debt repayaent 
ability and reliability), aanagerial ability and induatry to 
carry out the propoaed operation'. 

B. Honeatly trying to carry out the teraa and conditiona of the loan. 

It ia clear the FaHA County Coaaittee conaidered the appropriate regulationa. 

Next, we deterained that the deciaion aade by the County Coaaittee is 
aupported by the following facts: 

A. The available inforaation indicates you have not, throughout your 
association with this Agency, exhibited the aanagerial ability and 
induatry to carry out the proposed operation. Your FaHA 
accounts were, as you indicated, not in arrears prior to 1980. 
There are* however, no- aupporting facta that thia was due 
aolely to your efforts and abilities, as other credit was 
obtained during this period from the Federal Land Bank (FLB), 
utilising FaHA aubordination authorities to provide for 
restructuring of liabilities. 
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B. For* FaHA 462-1, "tecord of Oisposicioo of Socurity,** clthougb not 
directly indicacivs of willful iotsat to coavsrt ••curity property, 
does not provide « setisfectory •ccomting of secured property 
listed on fora fwMLA 440-4, **8ecuricy Agreeaeot.** This, ia 
coajuactioa vith your adaissioo that you villfully coaverted FaBA 
security and utilised the proceeds io an iaproper fashion, is 
indicstive of your unwillingness to honestly csrry out the 
conditions and ter«s of the proposed loan. 

Accordingly, we have deteraioed the decision aade by the Couaty Cnaaittee is 
based on FaBA regulations and is supported by tha facts. Therefore, there is 
no legitiaate beais for overturaing the decision aade by the Vaahiagtoa County 
Cooaittee. 

He regret that a aore favorable deteraination could not be rendered. This 
review concludes the adainistrative appeal of your ease. 



Sincerely, 

PAMELA H. DILLON \ 

Director 

lational Appeals Staff 
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Special Aiert Special Alert 

to FmHA Borrowers to FmHA Borrowers 



November. 1988 

Dear Friend. 

I'm serKJing you this flyer as part of Farm Aid's efforts to keep family farmers on the land and in their 
communities and homes. We don't know your situation but we want you to be aware of your rights. 

The Agricultural Credit Act of 1987 entities FmHA borrowers to a chance to restructure their loans. If you 
haven't already received it, soon FmHA will send you a packet called. "Notice of Availability of Loan Service 
Programs for Delinquent Farm Borrowers." 

This notice is being sent to almost 90,000 borrowers— over 6500 people in Texas, almost 4000 in Minnesota. 
over 3000 each in South Dakota, Arkansas, Iowa, over 4800 in Mississippi, and so on. You are not ak>ne! 

The FmHA packet comes by certified mail. It has a complicated package of forms for you to fill out and sign. 
YOU MUST RESPOND BY COMPLETING ALL OF THE FORMS AND RETURNING THEM WITHIN 45 DAYS. 
Your response is your only chance to prove to FmHA that forcing you out of business would cost them more than 
working with you to restructure your loan. Restructuring your loan can include reducing the amount of debt that 
you owe. 

If you do not respond to the FmHA notice on time, you will lose all your rights to restructuring and you may 
k)se your farm to FmHA. 

CONTACT SOMEONE FOR HELP. The back of this letter lists information that can help you. It includes 
phone numbers of hotlines Farm Aid has funded or used for referrals. It also includes the address for Farmers 
Legal Actk>n Group (FLAG). You can write to FLAG to get a video and step-by-step manual for dealing with the 
notices. Or, call any of the groups listed on the er)ck)sed flyer. They will tell you who can work with you in your local 



I know that farmers are not to blame for the "farm crisis" and those of us at Farm Aid will continue to do 
everything we can to help. 

Sincerely, 



Willie Nelson 
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Decenber 16, 1988 

Mr. Roland Vautour 
Undersecretary of Agriculture for 
Rural and Comiunity Developnent 
U.S. Dept. of Agriculture 
Washington, D.C. 20021 

Dear Mr. Vautour: 

We appreciate the opportunity to have met with you, Mr. Ausman, 
Mr. Hertzler, and Mr. Babcock on December 15th regarding the 
urgent issue of the FmHA delinquency notices that have been 
received by over 80,000 FmHA borrrowers during the past month. 
As you know, we met with former Representative Cooper Evans to 
express our concerns on issues facing family farmers. This 
meeting was initiated by Presdinet-elect Bush during his meeting 
with Reverend Jesse Jackson. We appreciate the opportunity to 
establish this important dialogue with the Administration and 
look forward to resolving this immediate issue and other issues 
of major concern to farmer /borrowers across the country. 

As we discussed at our meeting yesterday, we want to ensure that 
the process to afford debt restructuring is fair to all farmers 
and they receive their rights through a properly implemented 
Agricultural Credit Act. We agreed to follow up our meeting with 
a written discussion of our specific concerns. 

FARM AND HOME PLANS OR CASH FLOW PLANS 

FmHA regulations define what a feasible farm plan is at 7 CFR 
Section 1924.57 (53 Fed Reg 35680-35681 September 14, 1988). 7 
CFR Section 1951, Subpart S requires that all borrowers applying 
for primary loan servicing present a complete "feasible plan" 
that shows that they can cashflow a restructured loan with a 
present value at least equal to the net recovery value. There 
are several problems with the instructions, and the directions 
given by local FmHA offices that are keeping farmers from filling 
out their Farm and Home plan completely and adequately. We are 
very concerned that an incomplete or inadequate form will result 
in farmers losing their opportunity to restructure. The specific 
problems are discussed below. Throughout the discussion, the 
Farm and Home plan to which we are referring is the one that 
borrowers are required to complete within 45 days. 

A) Unit Price List 

Feasible plan regulations state that each State Director must 
establish unit prices for all agricultural commodities produced 
in the state and to publish this in a state supplement. 7 CFR 
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Section 1924.57 (d)(2). It then goes on to say that farners who 
have a proven accurate record to support a preniua price for a 
coaaodity and/or contracts with well-established markets will be 
allowed to use these prices. This has been interpreted 
differently in the states; 9on€ are requiring that borrowers use 
the unit price list in their Far« and Hone plan unless they can 
prove the prtalua price, others are requiring the state unit list 
price exclusively. Hr. Hertzler suggested yesterday that the use 
of the unit price list is not required. This ne^da to be 
coHBunicated to FbHA county offices by Administrative Notice. 
Th€ notlee package gives no instruction on what can be used and 
borrowers need to be instructed. 

b) Yields 

The feasible plan regulations also contain specific criteria on 
how yields are to be projected on the Farn and Hoae plans. 7 CFR 
Section 1924.57(d)(2). Again, the notice package did not explain 
these specific yield projection rules. Since these rules 
represent a new fornula for calculating yields it is especially 
important that these rules be explained to borrowers. 

Purtheraore, these yield projection rules also contain a very 
specific exception for yields in disaster years. Because 
borrowers in »any parts of the country suffered very significant 
reductiona in yields in the 1988 crop year, it is inperative that 
they know hov this disaster year exception works. Nowhere in the 
notice package is this explained. 

cK FJ^ve Year History 

FaHA rules also require that the borrowers' Fam and Hoae plan 
pro actions be based on actual production and financial history 
of the past five years. 7 CFR Section 1954.57(d)(7). The rules 
do not go so far as to require borrowers to subait coaplete five 
year histories within the 45 days. 

Soae county and/or state offices are stating that the borrower 
Bust subait coaplete five year histories within the 45 day 
response period Other offices claia that this is not required. 
The notice package is silent on this issue. 

It is iaperative that this issue be resolved and coaaunicated to 
the FaHA county offices and borrowers that while five year 
histories need not be subait ted in writing, borrowers aust be 
able to show that their Fara and Hoae plans are based on five 
year histories. 

We would also like to note that if the county offices have been 
coaplying with FmHA's own rules in the past, they should already 
have actual figures for the past five years in the borrower's 
file, which was gathered at each year-end analysis. The file 
including thip. inforaation and any appraisals should be available 
to the borrower upon request. 
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Conclusion: 

Since the Farn and Hone plan nust be subnitted within the 45 day 
period and will probably be the key docuaent in the farner's file 
to deternlne approval of debt restructuring, it Is Inperative 
that the farner know exactly what FmHA will accept as a completed 
f orn . « 

During our Decenber 15th meeting, Mr. Hertzler stated that FnHA 
County enployees will connunlcate and work with faraers to 
develop feasible plans if the initial plan is deternlned not 
feasible. If FnHA does not notify these borrowers before the Farn 
and Hone plan is subnltted, FmHA county office uork|>ds will be 
significantly Increased because they will have to review plans 
that will Inevitably not neet the feasible plan dlflnitlon in the 
regulations The failure to provide this infornation to the 
borrower could potentially require thousands o£ such reviews 
which would otherwise not be necessary As well, borrower-^ will 
needlessly spend tine and noney to develop a plan that nust be 
re-developed. 

PROPLEMS WITH OTHER FORMS IN HQTJCE PACKAGE: 

"The Primary and Preservation Loan Service Purpose" notice 
(Attachment 1 to Exhibit A to Subpart S of Part 1951) lists nine 
forms which nust be conpleted by the borrower and received in the 
FnKA office within the 45 day response period. Several of the 
foras 4re not self explanatory and the notice package failed to 
explain to borrowers exactly what they nust do to conplete then. 
In other cases, the instructions on the forns are contradictory 
to what is in the notice. 

a ) Add I i c a t i on Re f er e nce_ Le jtt e r 

The "Application Reference letter** has traditionally been 
conpleted by the FmHA County Supervisor. In fact, the form's 
manual instructions say it is to be completed by the county 
office. In fact there isn't even the need for the borrower's 
signature. The borrowers are also told in the notice to complete 
the form themselves. In addition, no where in the notice is the 
ixjrrower told who this form is to go to if the borrower is 
responsible for its completion. 

bj Request tor Statement of Debts and Collateral 

This forn is intended to verify the amount the borrower owes 
other creditors and whether the creditors claim a lien on any of 
the borrower's property. Again, traditionally, at least in many 
cases, FmKA sends this form to creditors. FmHA apparently 
expects to verify or document all of the borrower's outside debt. 
But the notice implies it is the borrower's responsibility to get 
the form completed. 
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Secondly, the form says it is to be conpleted by secured 
creditors. Some FmHA offices are saying that all creditors must 
complete this form, while others are saying that only secured 
creditors must complete it. The borrower has not been given 
adequate instructions on this matter. 

c) Development Plan 

There is a similar problem with this form. The form's manual 
instructions which wer« included in all notice packages states 
it is to be completed by the County Supervisor. The notice 
instructs the borrower to complete the form. 

di RejSDonflibiiitv for form completion 

With regard to the forms that must be completed by people other 
than the borrowers, it is imperative that the borrowers know 
exactly what is their responsibility in getting the forms 
completed within the 45 days. Some offices are saying it is 
sufficient to present proof that the forms were delivered to 
these other people. Other offices say they must be completed by 
the other people and back into FmHA within the 45 days. 
Oftentimes the borrowers does not even know who exactly should 
complete the form. 

Because the time to complete the forms which must be completed by 
third parties is totally outside the control of the borrowers, 
FmHA should simply agree that the forms can be returned to FmHA ''*( 
that the borrower deliver the form to the third party within the 
required time period. 

HOMESTEAD PROTECTION FARH FKQTQ 

In addition to the nine forms included in the packet, the 
borrower is required to submit a photo of his/her farm with the 
Homestead Property outlined. This is an unnecessary requirement 
at the initial application stage since FmHA will not consider the 
borrower for Homestead Protection until after the borrower is 
considered for and denied primary loan servicing. Presumably, 
thousands of these borrowers will get Primary Loan Servicing and 
the photo of their homestead will be totally unnecessary. The 
appropriate time to ask for the photo is when FmHA begins to 
consider the farmer for Homestead Protection and sends them 
Exhibit K asking for additional information. It will save 
valuable time for the borrower and the ASCS office if this photo 
is not required until actually needed. 

ADMIWISTRATIVE NOTICE TO FmHA DIRECTORS 

FmHA has demonstrated its intention to act reasonable when 
determining whether an application is complete or not by issuing 
the "Rule of Reason" electronic message on December 9th to State 
Directors. However, FmHA needs to go further to specifically 
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define Mhat is acceptable within the 45 days and connunicate this 
to FnHA local offices by Adninistrative Notice. It nust also be 
comiunicated directly to borrowers that have received the 
notices. It is also important that this notice to farners 
clearly state that if the 45th day falls on a weekend or holiday, 
that the next business day is considered the deadline as was 
stated at our meeting. 

HQTICE PACKAGES RETURNED AS UNDELIVERABLE 

At our D^cettber 15 1988 meeting, Hr. Hertzler stated that if the 
certified mail notice packages are returned to the post office 
marked undeliverable, FmHA county offices are to send a notice 
package by regular mail to this same address. The regulations do 
not state this. This is a good policy which demonstrates FmHA's 
good faith effort to actually notify borrowers. 

However, we think FmHA should go further. As we explained at the 
meeting, a mailing was sent by FarmAid to rtnHA borrowers who were 
to receive the notices based on a list received from FmHA by the 
National Family Farm Coalition through a Freedom of Information 
Act request Over 10 000 of the S3, 000 sent have been returne<a 
as undeliverable. This raises serious concerns over how many of 
the FmHA notices were also undeliverable Therefore, we ask that 
the National FmHA office require each State Director to issue a 
press release telling people that if they have FmHA loans and are 
more than 180 days delinquent, but have not received the notice 
package in the mail they should come in and pick one up so that 
they can apply for debt restructuring, homestead protection, and 
fftrttland leaseback/buyback options. It should be made clear that 
if borrrowers do not seek out their forms that FmHA will begin 
foreclosure and liquidation since the 45 days will have expired. 
Thi^ publicity will demonstrate FmHA's sincerity in trying to 
ensure that computer or address errors are not resulting in 
farmers losing their rights to servicing programs. 

SEED FOR ACTION BY FMHA: 

Because of these very serious failings in the new FmHA 
procedures, we request that the agency take the following steps: 

1) Suspend the running of the 45 day response period until 45 
days after a supplemental packet of information is provided to 
the 83,000 borrowers. This will give them time to complete the 
packets with the new information they have been provided. This 
clear direction will significantly reduce the problems related to 
the vagueness of the "Rule of Reason** and significantly increase 
the chances that borrowers will be treated consistently across 
the country. 

2) Prepare and distribute to each of the 83,000 borrowers 
immediately a supplemental packet of information that addresses 
the unit price list, yields, five year production history, and 
third party form problems identified above. 
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3) The "Rule of Reason** needs to be aore clearly defined with 
exanples of what would be considered "good faith** efforts to aeet 
the 45 day response deadline. Without this, the **rule of reason" 
appears to nean simply giving the discretion of what constitutes 
"good faith" to the county supervisor. 

CONCLUSION 

The issues presented in our meeting and further described in this 
letter are of major concern to family farmers across the country. 
Resolving the questions and concerns outlined is Key to whether 
thousands of farmers will get their rights under the Agricultural 
Credit Act, which was signed into lay almost a year ago. Every 
day is critical to the fair implementation of this process. We 
urge you to take the above outlined actions within 5 days to 
convey a message to FmHA borrowers that you fully intend to 
protect their rights and treat them fairly. Without this action 
the entire process is in jeopardy. 

We look forward to a continued dialogue on these most important 
issues to family farmers and rural America. 

Sincerely, 




Allison 
1 'American Farm Alliance 



Carolyn Kazdin 

National Rainbow Coalition 

Ralph Paige* 

Federation of Southern Coops 



Lou Anne Kling 
Minnesota Farm Advocte 



^Kii 



/^^^ft/(>^ 



Lorette Picciano-Hansen 
Inlerfaith Action for 
Economic Justice 
Nat'l Council of Churches 
Rural Crisis Issues Team 



^ 



David Senter 

American Agriculture Movement 



Dixori' Terry 

Nat'l Family Farm^Cp.il i t ion 
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DEPARTMENT OF AGRICULTURE 

OFFICE OF THE SECRETARY 
WASHINGTON. D. C. 20250 

OECzi 



Hr. Dixon Terry 

National Family Farm Coalition 
80 F Street, N.W., Suite 714 
Washington, D. C. 20001 

Dear Mr. Terry: 

We appreciated the opportunity to meet with you and 
being advised of the concerns you and other Farm 
Advocates have relative to the debt restructuring 
program being Implemented by the Farmers Home 
Administration (FmHA). As you know, it is very 
Important that we keep our lines of communications open 
if we are to achieve our mutual objective of helping 
farmers restructure their debts. 

Ue have carefully reviewed your three proposals. Since 
the Agricultural Credit Act of 1987 (ACT) requires 
borrowers to respond to the notices "within 45 days", 
FmHA will be unable to allow for any extensions. 
However, you are well aware of our efforts to work with 
borrowers who make a good faith effort to respond in 
the mandated timeframe. Also, in view of the 
tremendous effort by farm organizations and advocacy 
groups to inform and assist farmers in applying for the 
loan servicing programs of FmHA, we do not believe it 
is necessary to suspend the 45-day response period nor 
Is it necessary to issue a supplemental packet to 
borrowers. FmHA borrowers have never been better 
Informed about our Agency's programs as they currently 
are. It is our sincere belief that the vast majority 
of farmers seeking FmHA loan serving programs will be 
able to complete their applications within the 
prescribed timeframes. 

However, in view of your deep concern and interest, we 
will discuss in detail, with our Field Offices, what 
constitutes the good faith effort which was alluded to 
In our memorandum dated December 9, 1988. 

Basically, If the borrower submits: 

. FmHA Form 410-1, "Application for FmHA 
Services" 

FmHA Form 431-2, "Farm and Home Plan" including 
the Balance Sheet 
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"Acknowledgment of Notice of Program 
Availability" (Attachment 2), 

"Response to Notice Informing Me of FmHA's 
Intent to Accelerate My Loan" (Attachment 4) 

they will be considered to have made a good faith 
response. These are very basic documents the borrowers 
are familiar with from previous contacts. 

If the borrower is requesting debt restructuring 
through a Conservation Easement, he/she will have to 
submit a map of the farm delineating the area. 

All other forms are for verification purposes and will 
need to be submitted before FroHA can finalize a workout 
plan. If that is not complete before the end of the 
60-day period allocated to FmHA for a response, we will 
consider the application incomplete and discontinue the 
restructuring process. 

We are preparing a news release for use by our Field 
Offices to attempt to contact those individuals whose 
notice packages were returned as undel 1 verable. 

Once again, we appreciate your Interest and dedication 
to this extensive project of adjusting farmers debt. 

Sincerely, 



■ / /'/ 



/ / ."^ — 



v.y/^n 



ROLAND R. VAUTOUR 

Under Secretary 

for Small Community 
and Rural Development 
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Senator Boren. I appreciate your statement, and we are going to 
do that. We will follow up in these individual cases that are in 
your prepared statement. 

Let me say also that I have let Chairman Bentsen and the Fi- 
nance Committee know that I will seek hearings there, for possible 
action there on this tax question because it is a very, very serious 
one. 

If we make the restructuring, the amount of the write-down, 
then taxable income, in a way that you cannot pay it, as you say, it 
does not matter whether you lose your land to the IKS or the 
Farmers Home Administration. It is all the same. 

So we are definitely pursuing that, and I mentioned that Senator 
Baucus is now a cross-over member from this committee to the Fi- 
nance Committee. Senator Pryor is as well. Senator Dole is as well. 

So we are going to try to work on that and get the two commit- 
tees to work together to come up with a solution. 

Mr. Bunting. Just one thing, quickly. This is a farm sale. Now 
the dates on this, the information for the sale is January 27. This 
is going to have to be addressed quickly. 

What this is, is former owners were tr3ring to buy back their 
property. 

Senator Boren. Yes. 

Mr. Bunting. They were not allowed. They thought they had a 
leaseback with option to purchase. In a subsequent lease it turned 
out just to be a lease without the option, but even that, it was a 
family corporation. The entity was allowed first right of— no — the 
corporation was allowed first right of refusal, but not the entities 
of tne corporation, and thev are not going to £dlow it. 

They are going to sell tnis property on January 27. If we could 
have someone look at that, we would really appreciate it. 

Senator Boren. We will look into that. I promise you we will. 

Mr. Voth, would you or Mr. Schieber want to go first? It does not 
matter; either one. 

Senator Harkin. May I go back to that last sale? 

Senator Boren. Yes. 

Senator Harkin. In that last sale you referred to Mr. Bimting, 
was Farmers Home involved with the previous owners in workup 
on an arrangement, and they went ahead and offered it for sale to 
another buyer? Is that what you are saying? 

Mr. Bunting. Yes, sir. The former owners had a lease with 
option to purchase, and then they went back the following year. 
TTiey were supposed to have it for 5 ye€m3. You know, they went 
back with a subsequent lease, and when it came out it just said — 
the second one just said lease, did not have an option. 

And then, when thev went to renew the lease, the FmHA told 
them, look, your lease has expired, we are going to sell the proper- 
ty, and they have advertised the property and it is going to be sold. 

Senator Harkin. Are they utilizing any of the demonstration 
project sources imder the bill to tiy to get that land back? 

Mr. Bunting. No, sir. Not that 1 am aware of. 

Senator Harkin. One of the points that I wanted to raise, Mr. 
Chairman involves the Demonstration Project for sale of Farm 
Credit System inventory land using FmHA guaranteed loans. I 
apologize for my delinquency in arriving. 
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Senator Boren. No. We are glad to have you. We know of your 
interests. 

Senator Harkin. I am sorry about that, and I think my staff told 
me that Senator Kerrey may have raised this point with Mr. John- 
son earlier. 

Under paragraph V of attachment 1 to the January 13, 1989, 
FmHA guaranteed loan regulations, FmHA has stipulated that on 
these demonstration project loans. Farm Credit banks can go ahead 
and sell the land to another buver, even though they are working 
with the former owner, or perhaps a new purchaser, an eligible 
Farmers Home borrower, to use the Demonstration Project. The 
Farm Credit bank can go ahead and sell it, if the Demonstration 
Pr^ect deal has not been concluded already. 

That was not the intent of the act. That is not how we put it in 
the act. Under the act, if the Farm Credit bank is working with a 
farmer to use the Demonstration Project, it should hold on on any 
sale imtil it figures out whether or not the sale will work with that 
farmer. Then, if it will not, the Farm Credit bank can sell the land. 

Mr. Bimting appears to be raising a similar problem at FmHA. 
So I am wondering if FmHA was working with this farmer at that 
point in time, and yet went ahead and moved to sell the land out 
from underneath him. 

That is contrary to what we put in the act. 

Mr. Bunting. That is what is happening. 

Senator Boren. We have to look into this situation because that 
is contrary to what the law is. 

Senator Harkin. And if you look at the language in para^aph V 
of the FmHA Demonstration Project regulations, that really is op- 
posite of what we had in the bill, Mr. Chairman. 

Senator Boren. I think we will take this up with the agency as 
well, but we will use this case study to go into it, to look at. 

Senator Harkin. One last question. Did they subdivide that land 
at all? Are they subdividing it? 

Mr. Bunting. This is a farm that is in Illinois. 

Senator Harkin. Yes. 

Mr. Bunting. And I am aware of it only by telephone, as far as, 
you know, what has happened. 

Senator Harkin. You do not really know whether they subdivid- 
ed? 

Mr. Bunting. I do not know if it has been subdivided. I know it 
was a family corporation. There are two brothers, is what is in- 
volved. 

Senator Harkin. I see. Because Mr. Chairman, the other point I 
want to raise is a similar one involving subdividing Farm Credit 
System inventory land for sale through the Demonstration Project. 
Paragraph 11 of attachment 1 to the FmHA guaranteed lo€m r^u- 
lations, which deals with subdividing Farm Qredit System invento- 
ry land for sale through the Demonstration Project, is really con- 
trary to what we put in the bill. 

In the regulations FmHA says the Farm Credit bank can go 
ahead and subdivide these farms for the purpose of maximizing 
their return. 

In the act, it says very specifically that Farm Credit banks shall, 
if necessary, subdivide tracts in the interest of accommodating the 
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Demonstration Project borrower. The reason we put that in is — and 
I remember the discussions we had on that— that if you had, for 
example, a yoimg farmer just starting out, and he could get a 
parcel of land and put it together with something else and get 
going, that is what we wanted to accommodate, not whether or not 
the Farm Credit institution could maximize their return on it by 
subdividing. 

Senator Boren. Absolutely not; no. The whole purpose of allow- 
ing subdivision was simply to make it economically feasible for the 
farmer you described to have a chance to get a part of it if they 
could not get all of it. 

Senator Harkin. Exactly, and FmHA has gone contrary to that 
in the regulations. 

Mr. Bunting. Because it said it could be subdivided into $200,000 
units, family farm-size units. That was dangerous because you 
might have established what a family size — family farm imit is, a 
$200,000 unit. 

Senator Harkin. Did we put that number in there? 

Mr. Bunting. I think so. 

Senator Boren. I do not think the number was in there. 

Senator Harkin. That number was not in there as a definition of 
a family-size unit. 

Mr. Bunting. When FmHA can — when the county committee 
can divide up suitable property. It said if its former owner did not 
get the property it could be divided up into family-size units of 
$200,000 units. Limited resource rates is what it said, which is 
$200,000. You know, that is what it was for, was limited resource 
rates which is a $200,000 limit. That is the only thing I saw as dan- 
gerous in that provision. 

It looked Uke Congress might be establishing for FmHA, which is 
a dangerous precedent, what a family farm size unit is, a $200,000 
unit. 

Senator Boren. That was not the intent. 

Mr. Bunting. I do not think that was the intent, but, you know, 
that was the only dangerous part. 

Senator Boren. We will turn to Mr. Voth and then Mr. Schieber. 
Let me say that I do plan, after we anal3rze the testimony, to circu- 
late that what has been given and testimony that we will have en- 
tered into the record, to circulate among the members of the com- 
mittee a letter to the Farmers Home Administration in which we 
specifically point to either implementation problems or areas of the 
regulation. 

The testimony here has shown either the regulations or the prac- 
tice of the regulations to be inconsistent with our intent in writing 
the law, and then urge them to respond to us by making those 
changes. 

Then if they do not make those changes we will pursue them fur- 
ther. So that is what we will be doing. We will have staff analyz- 
ing, along with us, the testimony that we have heard, try to make 
a comprehensive list of implementation problems and r^ulation 
problems that need to be addressed, and then we will drculate this 
for members of the committee to sign and make sure that both the 
new Secretary of Agriculture, when his confirmation is completed. 
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and the director of the Farmers Home Administration have this 
document, and require their response to it. 

Senator Harkin. Thank you. Mr. Chairman, I also have to leave 
soon. Again, I want to say publicly, for the record, as I have said to 
you privately, thank you so much for your leadership in these mat- 
ters. 

Your initial leadership, your getting the bill through, and now 
riding herd on it, and making sure FmHA is doing it right — you 
have just been wonderful. 

Senator Boren. Well, I appreciate you saying that, and I appreci- 
ate all the help you gave us in writing it, and I think all of us on 
the committee — obviously, I do not thmk a subcommittee has ever 
invested as much time in writing a piece of legislation or had as 
much involvement with the members themselves in writing a piece 
of legislation, as was the case with this law. 

But that is only half the job. Unfortunately as we have foimd 
time and time again, the other half of the job is to make sure that 
the law has been implemented as we wrote it, and our work will 
have been to no avail if the implementation of the act then goes 
totally contrary to what was intended by Congress when we wrote 
it. 

We know there are going to be some imperfections in it, there 
will be some corrections that will need to be made, but imfortu- 
nately it appears that what is happening in terms of implementa- 
tion is not largelv due to defects in the law but due to defects in 
the spirit in which the provisions are being administered. 

So we intend to continue to ride herd on it, and I think every 
member of the committee has that resolve, indeed every member of 
the full Agriculture Committee is resolved to do exactly that, and I 
appreciate your comments and participation. 

Senator Harkin. Thank you. 

Senator Boren. Senator Gorton, we are glad to have you join us 
also in these hearings on this important subject. 

Senator Gorton. Thank you, Mr. Chairman. 

Senator Boren. Mr. Voth. 

STATEMENT OP RONALD E. VOTH, FARMER, FAIRVIEW, OK 

Mr. Voth. Mr. Chairman, and members of this committee, I just 
want to tell you how much I appreciate the opportunity to come 
and share with you what we see as happening out in the coimtiy 
with the loan restructuring procedures of the Farmers Home Ad- 
ministration. 

We have talked a lot about the 45-day response and I am going 
to simimarize, cut mine fairly short here, and open mjrself up for a 
lot of questions. 

We have been talking a lot about the 45-day response time which 
has been a terrific burden on farmers in the time period in which 
it came. 

Most of us, as we were trying to enjoy Christmas and Thanksgiv- 
ing, were at the same trying to find out how to fill out these forms. 

We found this to be very intimidating by the amount of records 
that were demanded. First of all, when you received the packet, 
that just made you want to throw it away to begin with. 
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The second thing is, that, given the understanding of what was 
provided you did not know how it would be used. There was a big 
question in my mind and there, of course this last thing is that you 
literally knew that many farmers were placing their future in the 
hands of somebody, but you did not know if you had any control 
over it. 

Because of this, regrettably a lot of people did not respond, and I 
think that was a lot of the reason for it. But I responded, and in 
our area the response has been very good. 

To this point, I think most people intend to respond, and most 
people want to work these things out like the law has provided for, 
and they intend to abide by the law and to work with FmHA, and 
that is my intention, too. 

But I found in recent weeks, as I was one of the first ones to be 
called back in to my local office, and to now draw a new farm and 
home plan. There are some things I am going to bring up here that 
we have not touched on at all, that probably you will even want 
other he€uings on because you are going to get a barrage of it. 

Let me say when I drew up my farm and home plan, I had a 
good set of records. I am a member of the Northwest Farm Man- 
agement Association and we have a good set of records, and we 
knew how we could make this plan work. 

But then, I find out that I did not understand the DALR$ pro- 
gram and I did not have a copy of it, and I was going to hietve a 
problem. 

But I foimd out where I could run mine on a DALR$ program, 
and 

Senator Boren. Would they not give you a copy of the analysis 
on it? 

Mr. VoTH. No. 

Senator Boren. They did not? 

Mr. VoTH. No, they did not give me a copy of that. We did not 
have an advantage of running ours in their program. Only FmHA 
has the program. So we are playing a game where we do not know 
the rules to the game, and we are trying to figure out how to play 
the game. 

Well, I found a copy, or I had the availability to run mv farm 
and home plan in the DALR$ program, and I had a workable plan 
worked out. I went into FmHA last Thursday, it was 9:30 in the 
morning. He had set up I think about an hour and a half, that he 
thought that he could get this all worked out. 

Well, I saw right away that an hour and a half was not even 
going to get us started because he was entering into a computer 
Uke this, you know, and it was going to take 2 hours just to enter it 
in a computer. 

And let me say, I get along fine with my supervisor. We have no 
problem at all. OK. When we got down to the end of it, and of 
course he changed my plan, and you are going to find many farm- 
ers, when they come in, their plan will be changed consiaerably. 
Because you did not know exactly the rules; the way they were 
going to play the game. 

I had run mine on the DALR$ and I knew how I could restruc- 
ture, and this thing was going to work. We had come down to the 
end and I find out that l:Necause I did not know things such as the 
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present value of payments— and in their own rules here, here are 
some things that farmers have to deal with that nobody, even they 
do not understand here. 

The regs say, "The value of the restructured debt will be based 
upon the present value of payments the borrower would make to 
RnHA usmg any combination of primary locmnservicing programs 
that will provide a feasible plan." 

First of all, farmers do not understand the present-value concept. 

The second thing is: What is a feasible plan? I presented what I 
thought was a feasible plan. He said no, it will not quite service all 
that we are going to do here, but gave me no indication of how we 
could come up with a feasible plan. 

He immediately says, Ron, this will have to go into net recovery 
buyout. At that point I said, no, sir, I am not going to be sold out 
for just a few dollars. 

So we called the dogs, this whole thing is off till another meet- 
ing, and my point is, this DALR$ program is a great idea but it 
leaves out the human element. 

You can put numbers in. It is great to design this building, but it 
is pretty hard to design the intents and the purposes of your heart, 
and my desire, and what I am going to do in my farming operation. 

Some other problems is the confusion of the forms. One time you 
go in 

Senator Boren. Now you heard the Acting Director s^ that they 
provided this DALR$ program and their analysis of it. Did they do 
that? 

Mr. VoTH. They will give you — the analysis, a sunmiary and I 
have one, a summary that tells you absolutely nothing as to how 
anything was arrived at in the analysis. It gives you a summary 
statement of the analysis. 

You have no idea, about all of the parameters that were used in 
arriving at this figure. 

Senator Boren. They have not made public how the program op- 
erates? 

Mr. VoTH. No, sir. They sure have not. You know, another thing 
is that they have done and that is nobody has commented that we 
have filled out farmer and home plans before, this is not the same 
farmer and home plan that we filled out before. 

A good example 

Senator Boren. This had to be done within the 45 days? 

Mr. VoTH. That is right. This new farm and home plan separated 
accrued interest and accrued principal which confused everybody, 
including your own accountant in now it was treated, and man^ 
farmers, you will find, have included — mistakenlv — accrued princi- 
pal and not deducted it from their liabilities. And they are going to 
get a double-whammy on both sides. 

There is more and we talk about a feasible plan. They told you to 
produce a farm and home plan but, they do not explain how to get 
one. What they tell you to do is just produce one, and I think tnat 
is some of the main things I wanted to point out in my testimony. 

I have a prepared statement but I have foregone it. 1 am telling 
you exactly what I have experienced. 

Senator Boren. We will take all your statements and put them 
in the record. 

[The prepared statement of Mr. Voth follows:] 
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STATEMENT OF RONALD E. VOTH 

FAIRVIEW, OKLAHOMA 

JANUARY 24, 1989 

Mr. Chairman and members of the Committee, I appreciate this 
opportunity to discuss the current Farmers Home Administration loan 
servicing procedures, how they are working, and how they could be 
Improved . 

I, along with my wife and three daughters, operate a commer- 
cial farm and ranch operation in Nc»rthveet Oklahoma, annually produc- 
ing 1500 acres of wheat and 800 to 1000 head of feeder cattle. As 
fi borrower of FmHA, I am sharing my thoughts and observations from 
that perspective. My comments will not try to explain how and why 
"borrowers of FmHA got Into their financial dilemma All of us know 
'What high Interest, high Inflation, low commodity prices, and er- 
ratic weather did to many farmers, mostly things they had no con- 
trol over. 

Loan-servicing programs by FmHA were part of the 1987 Farm 
Credit Act. As a part of loan servicing, all delinquent borrowers 
vere to be notified by FmHA of these servicing programs. We as 
borrowers had 45 days to respond to these notices. These notices 
were received between last Thanksgiving and Christmas, a time when 
we were to be giving thanks and enjoying these holidays as every- 
one else. Instead, all farmers who received these notices were: 
1.) intimidated by the amount of records demanded; 2.) given little 
understanding as how the provided Information would be used; and 
were 3 ) literally placing their farming future in the hands of 
the local FmHA Supervisor, and/or a mult 1ml 11 ion dollar computer 
program. Consequently, responses to these notices have been ex- 
tremely low. This Is regrettable, as many farmers* futures are 
at stake. Another waive of notices will be mailed In the near fu- 
ture. 

All these procedures have not. In my opinion, followed the 
Intent of Congress or the 1987 Farm Credit Act. Common sense, real- 
istic expectations, fair treatment, borrower rights, good faith 
actions, and reasonable timeliness are needed for this procedure 
to work for both the borrower and the lender. 

The intent of Congress as we borrowers understood, was to 
keep as many borrowers on the farm as possible at the least cost 
to the government. Mr. Hertzler of FmHA said recently, "The Congress 
has very clearly set forth a public policy that requires FmHA to 
keep every FmHA farmer-borrower on the farm that It possibly can". 
Will this be done? My experience this past week raises some big 
questions as to FmHA*s Intent in Washington, and what the supervi- 
sors at the county level are actually doing. 

FmHA's policy makes this statement: "The County Supervisor 
will use an FmHA computer program (DALR$) to assist in Identifying, 
combining and documenting the loan servicing programs that will 
keep the farmer on the farm and provide the best net recovery to 
the government". This (DALR$ program Is, by recent experience 
making the final judgment and determination for loan servicing. 
The personal consideration of each farmer's circumstance, past his- 
tory, commitment to a successful financial recovery, financial and 
production management capability, and how the farmer got into this 
position Is definitely lost in this computer analysis. Again, FmHA's 
own policy states that the (DALRS$) program Is to assist , not to 
be the only Judge and Jury. Where does personal care, compassionate 
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understanding, and willingness of human risk play a part in this 
program? I have found these programs to be: cold-hearted and very 
intimidating Also If Mr. FmHA Borrot^er doesn't understand how 
the CDAtRl program works or what von t work, he can be assured 
that his fanDlpg future is possibly over. 

Between County Supervisors and State Supervisors, we are find- 
ing vast differences in what they are requiring for debt servicing 
and how they interpret the Policy, this needs ionediate attention. 
My experience this last week with FaHA led ae to believe that the 
FbHA in my locality is perhaps looking for ways to liquidate rather 
than to find ways to Insure the continuation of the faraer-borrover. 
FbHA's own policy states that a feasible plan Is a plan based upon 
the borrower's records that show the farming operation a actual 
production and expenses. These records will be used along with 
realistic anticipated prices, including farm program payments when 
available, to determine that the income from the farming operation, 
along with any other reliable off -farm Income, will provide the 
income necessary for an applicant to at least be able to; a ) pay 
all projected operation expenses; b.) meet scheduled payments on 
all debts except FmUA; c.) provide living expenses for the family 
members of an individual borrower. 

My point here is that these are only projections based on one*8 
best knowledge and intentions, all in an uncertain and unpredictable 
world There is risk Involved by both the FmHA and the farmer. 
My experience has shown, definite inflexibility, lack of understand- 
ng, and unwillingness to risk on the part of FmHA. This attitude 
needs correction. 

Many farmers who are behind in their payments to FmHA should 
be saved at about any cost. There are other FmHA borrowers who 
would be best served by moving to other occupations. No doubt, 
everybody cannot be saved, but a sincere, personal, and honest at- 
tempt, with the borrowers* best Intereist at heart, is a must on 
the part of FmHA. 

1 wag called back last week to enter my Farm and Home Plan 
into the DALRI program. It was my impression that a cpncerted 
effort was being made to keep me from qualifying for FmHA loan ser- 
vicing. During this effort, I found very little understanding by 
FmHA personnel of the price protection offered through a future 
and option contract. How can FmHA admlnleEter a program when they 
themselves don't understand marketing opportunities? 

The possible tax consequences associated with any principle 
or intrest write-down or deferral needs immediate clarification 
by l.R.S. What will happen to the basis in real estate after a 
write-off is given to a solvent borrower? Will borrowers find that 
their tax bill will eventually put them out of business? Will FmHA 
report concessions to l.R.S. on a 1099? Uniform disclosure forms 
were rquired without farmers realizing what they signed. What was 
the purpose of this? 

In summary. President Bush's goal of a kinder and gentler na- 
tion could be a new goal for FmHA. As we read and hear almost daily, 
the taxpayer may perhaps pick up the tab on the defunct savings 
and loans, up to 90 billion dollars Certainly farmer -borrowers 
of FmHA could expect fair and equitable treatment on their loans. 
potential losses by FmHA is estimated to be $6.5 to $9 billion. 
Admittlngly, the savings and loans write-off is a big pill for farmers 
to swallow, when, in comparison, farmers are treated unjustly 

Finally, let me assure you that we as farmers want to work 
these loans out, and work together with all lenders, including 
FmHA. No computer program can be substituted for open dialogue 
between lender and borrower when they are both working for a win- 
win situation. 
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Mr. VoTH. And I would be glad to answer any questions because 
I have gone the one step further than what we are talking about, 
to the first meeting with FmHA, and I am very concerned 

Senator Boren. Are they going to allow you more time to revise 
the plan? 

Mr. VoTH. He was not going to. He was going to, at that 
point 

Senator Boren. So right then you are in the reservation section, 
not in the other section. 

Mr. VoTH. That is it, and I pointed out to him, I said, well, that 
is fine. I think it would be to your advcuitage and to mine if you 
^vrould mediate with me right here and now rather than go to medi- 
ation, because when you go there I have other lenders that I can 
fissure you are behind me and are current. And you will have a lot 
more cUfficult time with them than it is right here. We tried to 
decide something right there. And he was wUling to get me the in- 
formation and come back. 

Senator Boren. But you might well be dealing with someone that 
i¥ould not be. 

Mr. VoTH. That is right. 

Senator Boren. That is the problem. 

Mr. VoTH. What concerns me, gentlemen, is what a lot of other 
farmers are going to be faced with when they go back in, not know- 
ing the rules of the game. Now we are talking about a new ball 
game with different rules. I would be glad to answer any questions. 

Senator Boren. I hear you. Don Schieber. 

STATEMENT OF DON M. SCHIEBER, FARMER, PONCA CITY, OK 

Mr. Schieber. Well, that is basically — you know — he has been a 
little further down through the program than I have at this point, 
so I may not be able to add as much as he has. 

One thing that I would like to point out in my testimony is— and 
I ask that my written testimony be entered into the record. 

Senator Boren. It will be put in the record. 

[The prepared statement of Mr. Schieber follows:] 
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STATEMENT OF DON H. 8CHIEBER 

PQNCA CITYt OKLAHOriA 

JANUARY 24, 1989 

fir. Chairaian, rtenbars of th« Co— Itt— , I 
apprsciat* this opportunity to discuss FaHA and thsir 
dslinqu»ncy notices. 

I Mould liks to b»gin by building a littl« bit of 
background. With My wi4« and 4 daughters, I opcrata 
about 1000 acrss of Mh»at land in North Central ;^ 
Oklahana along with a mmmd procsssing business. I 
al«iD produce Mhaat for sssd Mhsn possibls. Hy Mifs is 
a distltlan and is sslf ■ suployd with tisr business to 
provide fanny living SKpsnsss. . . .^. . ...^; 

When mm look back to try to sss Mhat has caused 
fareers to becoee delinquent Mith FniHA loans, tie eust 
consider Iom coeeodity prices, high interest mnd crap j 
failures. Most loans that are delinquent mrm «canonic 
emergency loans. Many of these loans mmrm doomed froa 
day 1 because of the May they Mere structured in th« 
first place. Ones I ae familiar Mith, Mere scheduled 
over 7 years and could be rescheduled to 15 years. 
The first payment during the 7 years Mas about 1/2 tha 
principle. It isn't hard to get behind in a situation 
like this, especially Mhen you throM in a flood, 
drought, or other crop failure. 

We need tc look ot solutions. FmHA has developed 
this delinquency notice packet Mhich cost you and ae 
about ^344,000 to mail out to scare farmers during the 
holiday season. The media has not helped much either 
by calling these things "Foreclosure Notices'*. They 
are foreclosure notices only Mhen all the other 
opticr.E -foil. T^e ether options include lower 
interest, reamortized payment schedule, payment 
deferral, debt writedown, a-d net recovery buyout. 

These other options Ars discovered by the computer 
program DALR$ F/TiHA has developed for these services. 
Depending on what inf orrr.ation can be generated by the 
farmer, the computer will control the destiny of the 
farm. A machine will decide whether I farm or not. A 
machine that cannot account for the Meather factor or 
all the other variables associated Mith farming Mill 
take the duty of saying whether I remain in business 
aMay from the human factor setting across the desk. 
Ue have besn given instructions on how to fill out the 
forms but have been given no instructions whatsoever 
on how to construct s feasible Farm and Home Plan. 

Another variable to consider is the attitude of 
the FmHA employee working your case. How much does he 
know about agriculture and how it works. Is he 
experienced or is he green out of college. Does he 
have a genuine interest in carrying out the intent of 
the law and being fcir or is this just something else 
soT.e^ne threw at him to do. What this individual does 
will deter n-.ine who farms and who does not. 

If a farmer qualifies for debt write down, this 
must be done by the State Director. Will he do this 
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hi«s»lf or will h« designate someone? It i^ould be 
simpler to Allow the County or District people to do 
this. 

When we look at mediation, there are several 
things that come to mind. The -first thing is that 
mediation is a form o-f denial. What will happen when 
a -farmer is told that mediation will be called -for? 
What are they actually saying? Are they saying the 
plan that has been developed won't work and they want 
to talk to other creditors to try to work something 
out? What i-f other creditors don't come to 
mediation. What I see in this case is that the packet 
is then put into net recovery value buyout. This is a 
denial. In some cases the net recovery buyout will be 
a very good option, but in others, there will not be 
much hope because the net recovery buyout will be too 
high to obtain other credit to pay it off. 

If you can get a good -settlement with FmHA and can 
find the credit to pay off net recovery value, what 
happens when you figure taxes? Will there be a tax 
liability? What does IRS say about these write 
downs? If they have not said anything about how they 
will treat these, can you give them some guidance? 
Will there be a tax liability of any kind on a 
deferral? 

Another thing that comes to mind about mediation, 
will borrowers be given the specific reasons that 
resulted in the failure to find a feasible plan 
through DALRf, and secondly, will the mediation 
process place a stay on the National Appeals time 
requirements? Most borrowers probably have never 
heard c-f ths Natior.al Appeals process. Borrowers 
should be notified of these options in any 
communication by FmHA advising them that a feasible 
plan cannot be found. 

FmHA instructions require borrowers to base Farm 
and »-c-e Plans or. five years of production history. 
These rules do not require documentation of five years 
production records within the 45 days. Mar.y Oklahoma 
farmers Are being told by local offices that they must 
submit docucT-ented evidence of the past five years of 
production history, while others ^rm being told that 
as long as the borrowers project ons are consistent 
with production histories, no documentation will be 
required. FmHA is required by its awn regulations to 
conduct a year end analysis of each borrot^er s file 
every year. This analysis may be used by the county 
offices to determine if the borrowers projections are 
reasonable. 

I am not proud of the fact that I was sent a loan 
servicing packet, I did not ask -for it, but I am going 
to do the best that I can to see that the information 
we use tc determine what will happen in my case is as 
accurate as car. be. It is hard to tell what will 
hs^ppci-. to -fcriT.erE Ihr j this ncK ajrpr rrc"-. Ir dett 
settlement because none that I know of have been 
finalized yet. !<cst h€<ve Just returned their p^rket 
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and havs not had the second aieeting to reniAke the 
Farm and Hone Plan. Fanners everywhere have 
questions about these packets even after they 
returned them. Who has • the ansMers? It is 
di-f-ficult to answer questions by eachine and man 
when the success or -failure o-f the farm depends on 
so many variable factors. 

I want to tell you about some of the people that 
work in the county offices. One individual that I 
have become acquainted Mith has charge over tMO 
counties in Oklahoma. He has tMO assistants in each 
county. He splits his time each Meek« tMo days eacti 
and floats the fifth day. He is about the third or 
fourth largest lender in this tMO county area. Hmrm 
Me have five people OKpected to handle a 4S-SO 
million dollar loan portfolio. You ses eounds of 
paperMork stacked everyMhere Mhen you walk in. X 
Mas told there so many reports to fill out requestied 
by some higher office that it is hard to do 
anything. I know o-f another county supervisor that 
is so dedicated to his Mork that he uses hi« 
vacation time locked in his office to catch up on 
his paperwork. There is another county supervisor 
that I know o-f that has said no farmer in my county 
should qualify for any restructure or debt Mrite 
down. These kind of public employees should be 
sought and -fired. The other dedicated people should 
be granted salary increases and sent help. 

Thank you for your attention. I will be happy 
tc answer your questions. 
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Mr. ScHiEBER. We need to look back and see what has caused 
farmers to get into some of these problems. One of them is the real 
interest rate. We have floods. We had a 500-year flood in our 
county 2 years ago. 

Senator Boren. I remember. 

Mr. ScHiEBER. And now we have drought. So there is a lot of dif- 
ferent reasons why farmers get into these kinds of situations. 

What kind of loans are in trouble? A lot of them in Oklahoma 
are the economic emergency loans. Now a lot of these loans were 
doomed from the day they were signed because of the way they 
were structured. 

Most of them that I am familiar with had a 7-year repayment 
schedule. The flrst payment on that thing was half the principal. 
And then you could go the 7 years, and if you could not make that 
work they would restructure it to 15. 

So it does not take too long to figure out that you are in trouble 
from year one. And then they look at solutions to that, so they 
came up with this packet. 

This packet costs $4.15 to mail out, and the figures that I had 
were different from what I have in my testimony, but according to 
Mr. Johnson a while ago, the number that were mailed out has 
cost you and me $294,000, to mail these out. 

Senator Boren. These short, brief, simple forms? 

Mr. ScHiEBER. Yes. I suppose they bum good, but I do not know 
how they can expect me, as a farmer — and I have two degrees from 
a college — to figure this kind of garbage out. 

I received one of these packets. I am not very proud of that, but I 
am going to do everything I can to make that thing work. 

I had my papers all filled out. I thought that they were correct, 
and I thought that, well, there's some pe(^le offering to help. So I 
am going to go look, and talk to these people and see what they 
say. 

Boy, was I in for a surprise. I had to just completely start over. I 
did not know anything about what I was doing. 

It took me a whole day to 

Senator Boren. Have the seminars, and so on, been helpftil, that 
are being held around or 

Mr. ScHiEBER. I did not get into any seminar. 

Senator Boren. You did not get to any of the seminars? 

Mr. ScHiEBER. I had a teleconference that the university put on, 
and it was somewhat useful. They had transmission problems and 
we did not get to see but half of it. 

But I have forgotten where I was. There was about 200 farmers 
that made themselves available to these programs, where they 
could get help to fill these things out. So there are a lot of them 
that did not get that. 

And as a result of that, there is a lot of them going to go in— it is 
just like taking them to slaughter. That is what happening. And I 
have not been back for my second meeting yet, but, you know, I am 
just glad that I know a little bit more about what to expect. 

But I can see right now that I would have been a whole lot better 
off if I had gone fishing instead of going to the post office. 
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Senator Boren. If you had not claimed it and struggled to com- 
plete it» you are going to get another 45 days* acoording to what we 
just heard, if it never was delivered. If it had been refused 

Mr. ScHiEBER. Yes, and then we would have the knowledge of 
knowing what other people have gone through. 

Senator Boren. Well, that is the reason I feel very strongly, that 
the law said you had to sign a letter saying I hereby request an 
opportunity to participate in the loan program, and to go throu^ 
this review process. 

It did not say you had to have all these forms completed in that 
time, and I think that is the reason it is so important that — ^that is 
what the law said — that is what we intended because we realized it 
was going to t£^e a lot of counseling back and forth, and work- 
through. 

The DALR$ programming itself was delayed in being made avail- 
able to the public. That caused some extra problems. It is compli- 
cated. It cannot be run on a lot of home computers. You simply 
cannot run that program on a lot of home computers. You have to 
have more help with it. So just all sorts of things. 

I am told that the regs included a worksheet for arriving at these 
DARL$ figures by hand, but that you have to have such things as 
T-Bill rate present values, and that sort of thing. 

All I can say is I am glad that — I do not know how many mem- 
bers of this committee could have been able to fill it out, if we had 
been asked to fill it out, and that is not what we had in mind when 
we started this process. 

Mr. ScHiEBER. It takes them about a half a day just to enter the 
stuff into the computer, and it takes the computer about 10 to 15 
minutes to come up with the analysis. 

Well, if you are in a situation where they throw you into net re- 
covery buyout, then you have 80 days to come up with the cash. 
You know, if I could not make the payments before, what makes 
them think I am going to pay it now m 30 days? 

You know, they are going to take you over. I think that if I have 
80 days to do that, they ought to change that and ^ve me 2 shears, 
or set up some guidelines as to, if it costs you this much to take 
care of a net recovery buyout, they give you so much time, and you 
graduate it for a longer period of time, or something like that. 

Senator Boren. Right. 

Mr. ScHiEBER. The DALR$ program, as I see it, that is one of the 
most analytical tools that I have ever seen as far as, you know, 
looking at my farming operation. But I do not know what they put 
in it to get those figures. 

It takes 1,000 megab3rtes just to run the program, and that is a 
lot of b3rtes, and there are no home computers that I know of that 
stout. 

Senator Boren. No. 

Mr. ScHiEBER. But what I see that that thing does: it takes the 
human element out of saying who is going to farm. 

Senator Boren. Yes, that is exactly right. That is the reason I 
said for them to say they have personnel sufficient to get all this 
done within 60 days, and enough help, yes, if you are going to use, 
automatically, the 15-minute printout from the computer and say 
that is the answer, we have analyzed it, sure. 
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But not if you are going to really go in and spend intensive 
human time in making these human evaluations that have to be 
made to have a fair evaluation of a system. 

Mr. ScHiEBER. What they have done is they have taken the 
burden from the supervisor that you are working with, they put it 
on the computer, and now they say, well, the computer says you 
are out of business. 

Senator Boren. Right. I understand. 

Mr. ScmsBER. But I would like to talk a little bit about the 
people in the coimty offices, too. 

MY county supervisor is in charge of two coimties. He has two 
staff people in each county. He divides his work week up, 2 days in 
each coimty, and floats the fifth day. 

Senator Boren. Right. 

Mr. ScHiEBER. There are five people there. Thev are about the 
third*largest lender in the two-county area. They have five people 
servicing $45- to $50-million worth of loans. 

I visited with him the other day and they closed the bank in 
Oklahoma because they had lost $1.5 million over the last 2 years. 
He kind of chuckled and said, well, sometimes I will lose that much 
in a day. You know. And here, we are expecting people to service 
these kind of loans with no help at all. I know another county su- 
pervisor that has made the statement that no farmer in my coimty 
should be granted any sort of a write-down. 

I think we need to find people like that and fire them right on 
the spot. I mean, there is no csdl for that. 

Senator Boren. I agree with that. 

Mr. ScHiEBER. That is not the intent of the law. 

Senator Boren. We have been fighting that. Of course it was one 
of the reasons that we had to underts^e the full revision of the 
law, is we have been fighting those kinds of entrenched attitudes 
for so long. 

That is the reason we tried to write this law in a way that would 
force the agency to do what it should have been doing for the last 
several years. 

I mean, we should not be in a situation of tiying to solve the 
backlog of problems here within a period of a few months. This 
should have been going on for years. 

Think of the himdreds and millions of dollars that we could have 
saved, had there been restructuring and write-down a long time 
ago on a lot of these loans, had there not been these foreclosures, 
had we not gone through this whole process that we have gone 
through over the last several years. 

I €un going to have to stop in 3 or 4 minutes. I am going to let 
Senator Gorton ask a few questions if he has any. 

Senator Gorton. No. I am just here for information. 

Senator Boren. All right. We understand you are going to be 
joining us on the committee, and we really welcome that. We have 
served together previously and we welcome you to the committee. 

Mr. ScHiEBER. One other county supervisor that I know of has so 
much paperwork to do, that when he has vacation time coming and 
he gets so far behind in the paperwork, he will take vacation time 
and lock himself in his office and do his paperwork. 

Senator Boren. Sure. I know of a nimiDer of those situations. 
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Mr. ScHiEBER. He should not have to do that 

Senator Boren. No; he should not. And you have some conscien- 
tious people who are trying to do it that wav; you have some others 
that are not so conscientious. But the buraen that is being placed 
right now is just excessive, and it could be helped if the agency — as 
I see this law — and we will be getting back to it — ^there is nothing 
in this law that says that they cannot give more than 45 da^» or 
that they cannot — particularlv, if you include not only just writing 
the letter saying I want to be a p£u:t of the ^tem» I want the 
review — that within the 45 da3rs, that certainly is accomplishable. 
Anyone could sit down and write a one-sentence letter and say I 
want to hereby certify I want to participate in the review process. 

But getting all the paperwork done. If you extended the time, 
which there is nothing here that says they can't extend the time, it 
simply says they must request within 45 da3rs. There is nothhig 
that says they cannot give them another 45 days to complete the 
paperwork and work with the borrower in completing that paper- 
work. 

Now in the process of doing that, and spending the time work- 
ing — that does not then start till 60 da3rs. In their discretion, they 
g've more time to the borrower to work on completing the forms 
^yond the 45 days — let's say they give another 45 days. 

It is only when that is completed, because they are doing that to 
be helpful to the borrowers — only when that is completed, that 
then the 60 days starts to run on the other side. 

They would save themselves a great amount of burden and make 
the 60-day limit much more manageable on their side if they would 
go ahead and use their discretion to extend the time for completing 
the paperwork and work with the farmer in doing so. 

It makes so much sense and it just does not make any sense that 
they have so far — we have just heard one little bit of movement 
this morning on this, those that did not pick up the letter — ^that it 
makes no sense for them not to extend the time. 

And especially if somebody has put anything down on paper that 
indicates to them within 45 days, anything on paper that they have 
received is an indication to the borrower we want to be considered. 
That should be sufficient to toll the requirement of the 45 days. 
That is what the law says. 

Then the agency should give whatever additional time it takes in 
a good-faith effort. Yes, if somebody is not cooperating and will not 
come to meetings, will not work on filling out the forms, that is 
something different. 

I think none of us would say that you ought to go on with that 
person forever. But you are working with this farmer and the 
farmer still needs help, and is making an honest effort to get the 
forms filled out, understand, as Ron has said, just exactly what is 
being asked for in some of these questions. 

So that if you have not answered in exactly the right way/ you 
have a chance to rework it before they go through the computer 
analysis. 

That, to me, just seems like it is so much more reasonable, and it 
will make it work for everybody, it will save everybody so much 
grief on down the line, and so many private lawsuits wiU not have 
to be brought, and so on. 
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Well, I appreciate all of you being here today. You have been 
helpful to us. I would tell you that I have had a discussion with 
Mr. Yeutter, the Secretary of Agriculture-designate about this 
matter. 

I told him that this would be a matter that would be on his desk, 
undoubtedly from day one after his confirmation. He understands 
that. I have urged him to prepare himself to plunge right in. Of 
course he really does not have any power to do anything at this 
moment until he is confirmed. 

But I have urged that even in this interim period, that attitudes 
be conveyed to those that are implementing the program during 
the transition period. 

And it is one of the reasons that I regretted the notices going out 
when they did, because it is always our experience — it is hard 
enough around this town to get things handled properly when you 
are in the middle of an administration. 

But when you are in a transition period people are occup3ring po- 
sitions temporarily, or perhaps temporarily. They are even more 
afraid to do some of the things that need to be done to cut through 
and make sound decisions. 

So it is a difficult period and I felt it was important, even though 
we do not have — we are only dealing with acting people in the De- 
partment, and I felt it was important for us to have the hearing 
anyway, for the very reason of us trjdng to then start this whole 
channel of communication back with the Administration and let 
them know the areas in which the committee feels there has to be 
change. 

And I certainly am going to be pushing for them to use their dis- 
cretion, as I see it, clear discretion within the law, to go beyond the 
45 days with anybody. 

In fact I am not so sure it is even discretionary. If the person has 
said, with a one-sentence answer, I hereby request a review, I am 
not sure it is not mandated to them to give the review. 

At the very least they have the discretion to give additional time 
in working with these people. So we will be following through and 
let me assure you we will do an analysis of the full testimony of 
each of you and the exhibits you have brought, some of the case 
studies that you brought with you today. 

Staff will help us analyze it. Chairman Leahy has indicated that 
he will follow through on this and I will continue to follow 
through. 

We are actually operating as an unofficial subcommittee, as you 
know, at this point because our subcommittees have not even been 
restructured yet. 

Some are still unofficial members even of the Agriculture Com- 
mittee but expect to be members. We are unofficial ourselves at 
this moment in some ways, but I know that from the commitment 
that Chairman Leahy has given from the full committee as well, 
that whatever happens in the final makeup of this subcommittee, 
that we will proceed to follow it, we will proceed to follow it from 
the full committee, and we are not going to lose any time in our 
own transition on the committee from pressing ahead. 

We will circulate the letter I mentioned, and I assure you that I 
will sit down with the new Secretary as well, and convey these feel- 



Digitized by 



Google 



184 



ingB to him, and we will do what we can to try to make it operate, 
even though, in theory, the 45 days have run out for many of the 
people that are affected. 

We will continue to try to reopen it in those situations where it 
should be reopened. 

So thank you all very much. We will stand in recess and we will 
continue to follow the oversight of this law very closely. 

[Whereupon, at 12:35 p.m., the subconmiittee was adjourned, sub- 
ject to the C€dl of the Chair.] 

EDiroR's NOTE.— See S. Hrg. 100-965, Oversight on the Implemen- 
tation of the Agricultural Credit Act of 1987, for further reference. 
Hearings were held on May 23, 1988, June 16, 1988, and September 
30, 1988. 

[Material submitted for inclusion in the record follows:] 
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LAURENCE R. lAHN 



Wildlife Management Institute 

Suite 725, 1101 14th Street, N.W., Washington, D.C. 20005 • 202/371-1808 



LONNIE L. WILLIAMSON 

Vice-Pre»ktenl 

RICHARD E. McCABE 

D>SJfLA.POOLE February 8, 1989 

Board Ch»rnWHi 

The Hcnoirable David L. Bcanen 
United States Senate 
Washington, D.C. 20510 

Dear Senator Bcanen: 

Ihe Wildlife Hemagement Ii^titute appreciates the qpportunity to submit for 
the official hearing record of January 24, 1989 this statanent en Farmers Hone 
AAninistraticn inplemsntaticsn t>f the Agricultural Credit Act of 1987. 

Ihe Institute, a private nonprofit conservation organization staffed by 
wildlife professioneds, has been dedicated to the restoration and inproved 
management of neiturzd resources since 1911. 

Ihe Agricultural Credit Act of 1987 provides for substantial revisions in 
loan servicing procedures of Fanners Home Administration (RdHA) . Ihe primary 
intent of the Ac± is to minimize farm loan losses to the goverriment while 
allowing borrowers to continue farming. In prcnulgating its final rules for 
inplementing the Agricultural Credit Act, FnoHA aoc^yted fiscal responsibility for 
developing loan servicing procedures that will net the greatest public benefit to 
taxpayers as well as farmers. 

Congress has given FnHk a very attractive tool to assist farmers in 
resolving their delinquent debt problems. That tool is the conservation 



Section 1318 of the 1985 Ftood Security Act (P.L. 99-198) , as amended by the 
Agricultural Credit Act of 1987 (P.L. 100-233), authorizes FnHk to cancel a 
portion of a delincjuent borrower's debt in exchange for a conservation easement 
of 50 years or more on property securing the loan. To be eligible, the land must 
be a wetland, highly erodible, or have enviromentsd significance. The amount of 
debt that can be cancelled for a conservation easement is the percent of land 
ocvered by the easement times either (1) the current msuiQet value of the entire 
farm property, or (2) the amount of FnoHA debt in excess of the farm's marloet 
vedue, whichever is greater. Easements may be enforced by any local, state, or 
federal govemnent aigency or a private or public nonprofit organization 
designated by RdHA. These conservation easement provisions apply only to farm 
program loans closed prior to December 23, 1985. 



DEDICATED TO WILDLIFE SINCE 1911 
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Oonservaticsn easaoients are oonsidered by FWA along with loan rescheduling, 
raanartizaticn, interest rate reduction and deferrals, and debt write-down as 
inde|)endent prijiary loan servicing options. CSonservation easements also can be 
ocnsidsred on top of debt write-doMn if conbinations of all other primary loan 
servioe options fail to keep a famer solvent and on the farm. 

Faraers clearly benefit frcn conservation easements by reducing their 
delinquent debt loads and other costs associated with farming nargined lands. 
For exaii|>le, in seme instances vAiere the value of secured farm property 
approaches or exceeds the amount of delinquent debt owned by a FWA borrower 
(e.g. , appreciated property near urban areas) , the borrower may not qualify for 
debt write-down and a conservation easement might be the only option that allows 
the farmer to keep the land. In other instances vhere a FttHk borrower needs more 
debt relief than is offered by debt write-down, conservation easements may be 
used on top of a write-down to further reduce the borrower's delinquent debt. In 
addition, conservation easements have the clear advantage of being excluded from 
potential tax liabilities associated with debt write-down and other loan 
servicing options. 

Taxpayers benefit frcn conservation easements because easements help build 
public assets rather than contribute to gcn/emnent deficits as do debt write- 
downs. Conservation easements are an inportant tool for maint2dning and 
protecting wetlands and other wildlife habitat. Oonservation easements can save 
taxpayers millions of dollars each year by reducing costs of soil erosion and 
iii(]roving water quedity. C3onservation easements also help prevent future loan 
losses by better protecting Fniik farm loan investznents and reducing farmer debt 
loads to maneKfeable levels. 

In addition to the authority allowing tamers to exchange conservation 
easements for delinquent debt relief, FWA has a legzd mandate to place 
conservation easements on all FnHk inventory property with floodplains, wetlands 
and historic places before the property is resold, leased or transferred. Ihe 
authority for these wetland and f looc^ain requircnents derive frcn Executive 
Orders 11988 and 11990, and Section 1314 of the 1985 Food Security Act. 
Authority for historic preservation easement derive frcn the National Historic 
Preservation Act and Executive Order 11593. Authority for conservation easements 
to protect other federally recognized resources (such as endangered species) 
derives frcn the National Envirormental Policy Act and the Endangered Species 
Act. 

In seme circumstances FnUk can assist farm borrowers by establishing a 
oonservation easement on quedified inventory lands and ther^ reduce the land's 
cost during resede. In addition, oonservation easements on RdHA inventory lands 
help farmers by discouraging those who only speculate in agricultural land values 
frcn purchasing inventory property. 

Uhder the authority of the Agricultural Credit Act of 1987, if none of the 
primary loan servicing options, including debt write-down with a conservation 
easement, can restore borrower solvency, secured property is acquired by FtaHA, 
held in inventory and solc^leased back to the previous owner under preservation 
loan service provisions. These loan preservation provisions are isplemented only 
when all previous loan servicing tools fail to bring a borrower to solvency, or 
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\tien a borrower has failed to refipoiid to FWA notif Icatlcns of his/her cpticxis 

under the loan aervicin? pcogram. R^xarts indicate that more them 40,000 
delincpent TMBk borrouers %dll be affected by loan preservaticn provisions of the 
AgpricultUEBl Credit Act. 

If a parcel of land is offered back to a fWA borrcMer under leasebad^ 
buyfaack pctvisions of the loan preserveition ptuji a iu and that property contains 
%ietlands, flooi%>lains or other features affected by federal mandates, a 
coneervaticn easenent lyg^ be placed en the property before fined conveyance 
accofrding to nok regulaticns. Ihe borrcMer also nist certify ccnpliance with 
sodMster, swaniixister and conservation oonfiliance provisions of the 1985 Food 
Security Act to be eligible for the loan preservation program. 

m Gcder to an^oid ary potential misunderstandingB, the Institute recamends 
that FMA increase its efforts to notify farm banowers eligible for loan 
preservation pro g i amB of potential envizxnnental reqiLiiremBnts, in the context of 
a conservation easenent ancVcr conpliance certificate, that may affect these 
farms. Ihe Institute also ih > « iiii iwds strongly that FWA give highest priority to 
expanded use of conservation easements vihen helping fjmners restructure loans to 
avoid foreclosures under loan servicing previsions of the Agricultural Credit 
Act. 

Hie Institute appreciates the opportunity to provide these renarks and would 
be pleased to respond to the subconmittee regfarding additional o[:portunities to 
iiqprove upon these iiqpartant RnHA f arVconservation pro g i amB to achieve sultiple 
public benefits. 

Sincerely, 



laurence R. Jahn 
Kesident 



IKT:dt 

CC: Honorable Rudy Boschwitz 
Honocable Ihad Cochran 
Honocable Ohcmas Daschle 
Honocable Ten Harkin 
Clayton Yeutter 
Neil Johnson 
Ftank Duhkle 
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Table I. sunniary of Farmers Hon* Administration's Loan Portfolio (3/31/88). 



FARM OWN E RSHIP ( ro| LOAMS 
UNPAID 



STATE 



NUMBER 

OF 

BORROWERS 



PRINCIPAL 
(IIOOOI 



Alabama 

Alaska 

Arizona 

Arkansas 

California 

Colorado 

Connecticut 

Delaware 

Florida 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts 

Michigan 

Minnesota 

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada 

New Hampshire 

New Jersey 

New Mexico 

New York 

North Carolina 

North Dakota 

Ohio 

Oklahoma 

Oregon 

Pennsylvania 

Rhode Island 

South Carolina 

South Dakota 

Tennessee 

Texas 

Utah 

Vermont 

Virginia 

Washington 

West Virginia 

Wisconsin 

Wyoming 

National 



DELIN QU ENT {10) LO ANS 
NUMBER UNPAID 
OF PRINCIPAL 
BORROWERS {flOOOf 



2,720 


113,625 


7 




459 


46,576 


4.670 


232.922 


1,245 


129.291 


1,271 


97.223 


157 


13.044 


214 


15.262 


1,123 


66,593 


2,464 


161,725 


232 


26,536 


2,461 


186,568 


4,041 


292.850 


3.049 


248,915 


4,896 


371,526 


4,554 


247,599 


4,483 


252,909 


1.708 


124,769 


1,156 


58.576 


569 


42,563 


248 


22,149 


2.218 


160.132 


4.604 


303.948 


4,582 


191.090 


6.141 


358.128 


1.543 


137.402 


4,487 


291.359 


128 


11.543 


84 


6,345 


345 


25,068 


823 


58,490 


2,515 


140,974 


4,073 


198,594 


4,664 


304,012 


1,872 


175,182 


5,207 


292.963 


1,135 


97.684 


1,500 


127,658 


32 


2.800 


1.759 


88,123 


5,298 


295.980 


4,329 


213.057 


5.248 


322.051 


802 


52.737 


589 


45.249 


1,536 


85,043 


1.340 


116,786 


1,034 


47,707 


3.787 


266,852 


518 


43,403 



115,780 7,294,730 



631 


36.030 


2 


304 


197 


23,387 


1,373 


92,846 


498 


55,874 


452 


41,424 


26 


2.645 


33 


2.582 


474 


33.671 


974 


75.242 


91 


14.095 


1.092 


101.214 


1.005 


86.816 


1,066 


106.515 


1,220 


112.400 


1,147 


80,070 


1,123 


87.165 


863 


75.824 


318 


19.189 


146 


12.885 


51 


4.451 


848 


68.650 


1,859 


145.062 


1.647 


95.675 


1.838 


131.291 


518 


53,975 


1.185 


90.457 


71 


6.979 


7 




119 


9,601 


231 


22.142 


759 


50.054 


1.041 


64.710 


1,678 


129.821 


649 


68.350 


1,840 


134.777 


382 


41.447 


274 


25.214 


10 




593 


39.340 


1,426 


97.537 


1,272 


86,658 


1,619 


132,468 


182 


17,318 


58 


5,890 


448 


29,992 


428 


45.592 


206 


13,254 


1,180 


92.514 


159 


17.494 


36,010 


2.823,104 
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AG-LINK CoaliHon 



P.O. Box 60288 Oklahoma City, Oklahoma 73146 

• MEMORANDUM AG-LINK Hotline: l-SOO-AGS-UNK 

MEMORANDUM (1.800-248.5465) 

TO: Janle Hipp, Assistant Attorney General 

FROM: Ron Johnson, Research Analyst, Ag~Link Coalition 

SUBJECT: Overview of the FmHA Restructuring Process in Oklahoma. 

DATE: January 20, 1989 

HISTORICAL REVIEW 

The past two years of Oklahoma history will most likely be written 
and remembered as a major turning point for farmers, ranchers, lenders, 
and all other entities associated with agriculture. For two years the 
Farmers Home Administration, Oklahoma's largest Agriculture lender, has 
been under Federal litigation that ultimately led to a court order 
causing FmHA to cease collection procedures in 1986. During this two 
year legal phase, FmHA spent millions of dollars developing new systems 
engineered to resolve major delinquency problems among its borrowers. 
Estimates indicate that nearly two-thirds of FmHA's loans are distressed 
and/or delinquent. During this time frame borrowers experienced major 
difficulties in obtaining yearly operating loans from FmHA. FmHA's 
decision making process was brought to a near stand still. The ultimate 
test for FmHA was to design a program to assist its borrowers in 
overcoming their delinquencies while simultaneously costing the U.S. 
Government no more than it would incur through foreclosure. 

With the assistance of Congress, Farm Organizations, and almost one 
year of debate, the Agricultural Credit Act of 1987 was formulated, 
passed into law on January 6, 1988,^ and published into interim 
regulations by FmHA on September 14, 1988. Although the September 14, 
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1988 regulations are not final FmHA has taken the position that they are 
effective. On or about November 22, 1988, FmHA began sending its 
delinquent borrowers restructuring notices. In effect, these notices, 
a packet of forms and instructions, were intended to give FmHA borrowers 
the necessary means of providing FmHA with financial information. This 
financial information is used by FmHA decision makers to determine if 
borrowers qualify for restructuring through their computer program called 
OALR$. FmHA allows its borrowers 45 days to complete and submit the 
packet forms as per instructions contained in the packet. Unfortunately, 
the instructions do not provide information to borrowers that explain 
what criteria must be used in order to pass the DALR$ computer test. The 
following information is provided to you in hopes that your early 
detection of problems connected with this process will result in avoiding 
costly mistakes to the government and its borrowers. 

STATUS QUO OF DELINQUENT FmHA BORROWERS IN OKLAHOMA. 
During FmHA's past two years of internal restructuring many FmHA 
borrowers have experienced adverse effects from FmHA's inefficient 
supervision, unwillingness to make loans, and refusal to make decisions. 
Several problems have occurred as a direct result of the past two years 
of FmHA's lack of organization. The most significant, and consequent 
change affecting the status quo has been the gradual liquidation of 
livestock inventories, and depletion of cropland fertility because of 
FmHA's advise to farmers to cut back. Although these inventory 
reductions have provided farmers with short term cash-flow benefits, two 
years down the road now reveals significant adversities in trying to 
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restructure under the new FnHA rules. For example, FnHA, through its 
unwillingness to advance operating loans to delinquent borrowers, has 
forced Oklahoma farmers to scale down their crop and livestock 
production. Although this reduction in their operations has provided 
farmers with short term cash to replace normal FmHA operating loans, it 
has had the long term effect of making them ineligible for restructuring 
under the new rules. Today these farmers are facing inadequate cash 
flows to service the next five years of FmHA restructured payments. 
Another common example has occurred when farmers have been advised by 
FmHA supervisors to reduce crop inputs. Reducing fertilizer, for 
example, has resulted in the depletion of nutrients that will require 
several years of high investment to replenish. This investment will be 
required to restore production levels that will service FmHA's 
restructured debts. The results of compliance with these requirements 
are beginning to surface in the form of denials of restructuring from 
FmHA for reasons of insufficient cash flows. 

The solution to these problems is provided in the Jiew FmHA 
regulations.^ Unfortunately, FmHA's instruction packet makes no mention 
of the availability of these loans, nor are County Supervisors apprising 
borrowers of these new provisions. The good news is that many of these 
borrowers now have additional income from off -farm jobs etc. that could 
be coupled with a minimum operating loan, and result in the FmHA's full 
recovery of debt, and the farmers staying in business. 



7 C.F.R. 1941.14 "Loans to Delinquent Borrowers" 
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Another common situation exist among borrowers who have been unable 
to operate their farms, and have had no means to put in crops or purchase 
livestock because of FmHA's refusal to advance operating loans. In 
effect, these farms have lay idle for two years. These operations should 
be able to re-start under the new FmHA restructuring procedures with 
minimum operating loans. However, these farmers will most likely 
encounter high inputs in the first year, coupled with low outputs because 
of having the land lay fallow. Equipinent will generally be inoperative 
after a long period of setting idle. These problems must be recognized 
by FmHA. Limited resource loans, and longer deferral periods must be 
incorporated into these operations. In comparison to farms that have 
continued in operation, these farms and equipment will liquidate at a 
significantly lower recovery value. 

Finally, most FmHA County Supervisors in Oklahoma have taken the 
responsibility for filling out the Farm and Home PLan for farmers for 
the past several years. In fact, roost Farm and Home Plans submitted by 
farmers have been discarded by the County Supervisors, and replaced with 
the Supervisor's own version of the Farm and Home Plan. Although this 
would seem to provide farmers with additional help, it has had the effect 
of farmers becoming totally dependent upon the County Supervisors for 
filling out these plans. It has also given many borrowers the feeling 
of being monopolized instead of supervised. One solution to this problem 
may be for FmHA to initiate a program to train farmers on how to fill out 
the new Farm and Home Plan. 
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THE NEW FARM AND HOME PLAN 

FmHA has developed a new Farm and Hone Plan as a product of the new 
restructuring program. The new form, 431-2, included in the notice 
packet, is based on several new concepts and theories. Among the most 
significant changes is the separation of accrued principal and interest 
that borrowers must compute from their own records. Very few people have 
been effectively trained to fill out this section. The common tendency 
is to mistakenly list the accrued principle and fail to reduce that same 
amount from the total liabilities section. Again, there are no 
instructions on how to properly fill this form out. 

Another common problem is that in the past FmHA supervisors have 
encouraged farmers to go for maximum production and maximum cash flow. 
The new Farm and Home Plan, however, should reflect a more realistic, if 
not a conservative approach to production and cash flow levels. For 
example, supervisors have tried to maximize line 16 in section J over 
the past years. Under the new rules if line 16 is greater than the total 
debt repayment in section K, the farmer will not qualify for 
restructuring. This is in direct contrast to the traditional approach 
in that previously if line 16 was less than the total debt repayment in 
section K, farmers would not qualify for FmHA services and may be denied 
FmHA services.^ In fact, if this occurs farmers may be ask to graduate, 
and eventually have their loans accelerated. Oklahoma currently has a 
farmer who falls under this rule. 



FmHA form 431-2, attached. 
5 
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Another major problem is that FmHA supervisors have traditionally 
listed farm assets at inflated values. These inflated values have helped 
farmers qualify for operating loans. In contrast, under the new 
criteria, if farmers use these same inflated values, there are present 
value computations in the DALR$ computer program that may cause the 
farmer to be disqualified for FmHA servicing, and result in the 
acceleration of his/her loan. Again there are no instructions in the 
FmHA packet that explain this change in approach. 

A possible solution to these and many other problems associated with 
filling out the Farm and Home Plan may be for FmHA to contract with 
groups like Ag^Link to present comprehensive training programs to FmHA 
borrowers . 

FmHA PROVIDES NO INFORMATIONAL TRAINING IN PACKET 
Although FmHA defines what a feasible restructuring plan is^ it does 
not explain how to produce one. Just as it would be virtually impossible 
for a non-farmer to produce an Oklahoma wheat crop combined with an 
integrated stocker operation without explicit training and assistance, 
it is virtually impossible for a farmer to know how to produce a feasible 
plan that will fit the DALR$ criteria without explicit training and 
assistance. For example, FmHA instructions require that borrowers must 
prove they can cash flow a restructured loan that has a present value at 
least as much as the net recovery value. ^ For FmHA decision makers to be 



7 C.F.R. Section 1924.57 (53 Fed Reg 35680-35681 Sept 14, 
1988) . 

7 C.F.R. Section 1951, Subpart S 
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able to make this determination FmHA has spent millions of dollars on the 
development of the DALR$ computer program, that in effect makes the 
determination. It is unreasonable to expect borrowers to submit plans 
that will pass this criteria without the same information, training, and 
support tools as decision makers have available. 

Proper training, of course, would be the preferred solution to this 
problem. However, since the 45 day period has ended in Oklahoma for most 
borrowers, FmHA should instruct the local decision makers to run 
borrower's information through the DALR$ computer program, and advise the 
borrower of any short falls that would cause his/her plan to be 
disqualified. THE SPECIFIC REASONS THAT THE PLAN DID NOT MEET THE DALR$ 
CRITERIA SHOULD BE GIVEN TO THE BORROWER, AND SPECIFIC AREAS OF 
DEFICIENCIES SHOULD BE POINTED OUT TO THE BORROWER. These steps should 
be taken before any official or unofficial denial decision is made. The 
borrower should be provided with a print out of the complete DALR$ 
analysis during this phase. 

SPECIFIC REASONS THAT THE DALR$ COMPUTER PROGRAM CAN'T FIND A FEASIBLE 
PLAN SHOULD BE PROVIDED TO BORROWERS BEFORE FmHA TAKES ANY ACTION 
Once a borrower's information is submitted to FmHA much of it will 
be automatically . processed through the FmHA computer program called 
DALR$. This program will not run on personal computers. Therefore, 
borrowers nor their financial representatives will have any way to 
analyze the Farm and Home Plan prior to submitting it to FmHA. For this 
reason FmHA decision makers should be instructed to provide a complete 
analysis of DALR$ for those borrowers who's information did not result 
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Agricultural Credit Act of 1987. It seeiM only fair that FnHA would 
notify borrowers of this right anytime it connunicates an adverse 
decision to a borrower. Mediation can be a very effective tool in 
resolving credit problems, especially in cases that involve creditors 
other than FnHA. However, borrowers should understand that if outside 
creditor problems can not be resolved, and PmHA can not find a feasible 
plan in Mediation, the National Appeals process will review the case file 
and make a decision independent of the FmHA decision maker. 

THE NATIONAL APPEALS PROCESS 
Many borrowers have used the National Appeals Division to review 
adverse FmHA decisions. A large percentage of decisions handed down from 
the National Appeals Division has overturned FmHA adverse decisions made 
on local levels. The National Appeals Division offers borrowers an 
opportunity to seek independent review of adverse decisions made by FmHA 
decision makers. The system also gives borrowers a type of checks and 
balance system allowing them to address specific issues before an 
independent hearing officer. This process also cuts down on direct 
confrontations between borrowers and decision makers. Even in cases that 
result in unfavorable decisions, borrowers generally have a better 
understanding of how specific FmHA rules apply to them. The bottom line, 
therefore, is that the National Appeals Division is serving a dual 
function; to provide borrowers the opportunity to have their cases 
reviewed by an independent hearing officer, and understand how specific 
FmHA rules apply to their situation. The latter may ultimately prove to 
have the most beneficial affect for FmHA and its borrowers. 
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resolved by FmHA before advising borrowers to participate in mediation. 
First, will borrowers be given the specific reasons that resulted in the 
failure to find a feasible plan through DALR$, and secondly will the 
mediation process place a stay on the National Appeals time requirements? 
For example, will a borrower continue to have 30 days to request an 
appeal after the mediation process is concluded? If FmHA chooses to 
refer borrowers to mediation before or after an official denial because 
DALR$ can not find a feasible plan, FmHA should provide the borrower with 
the same rights and privileges as he/she would have in the appeals 
process. Among the most important would be for FmHA to state the 
specific reason(s) for DALR$ failure to find a feasible plan (this would 
be a requirement in the Appeals process) . FmHA should also provide the 
borrower with a complete copy of the DALR$ analysis, and all other file 
information that would be accessible in an appeal. FmHA should notify 
borrowers of their right to the National Appeals process in the event 
that Mediation does not resolve the problem. This notification should 
be clearlv stated in anv referral letter that encourages borrowers to 
gggK Mg<ai?^tiQnT 

BORROWERS SHOULD BE NOTIFIED OF THE NATIONAL APPEALS 

OPTION ANYTIME FmHA COMMUNICATES WITH BORROWERS ADVISING 

THEM THAT A FEASIBLE PLAN CAN NOT BE FOUND. 

FmHA decision makers should be instructed not to use Mediation 

as way to circumvent the Appeals process. Since the National Appeals 

process has been established many FmHA denials have been overturned. The 

new Appeals process is one of the major borrowers rights placed in the 
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Agricultural Credit Act of 1987. It seems only fair that FmHA would 
notify borrowers of this right anytime it communicates an adverse 
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opportunity to seek independent review of adverse decisions made by FmHA 
decision makers. The system also gives borrowers a type of checks and 
balance system allowing them to address specific issues before an 
independent hearing officer. This process also cuts down on direct 
confrontations between borrowers and decision makers. Even in cases that 
result in unfavorable decisions, borrowers generally have a better 
understanding of how specific FmHA rules apply to them. The bottom line, 
therefore, is that the National Appeals Division is serving a dual 
function; to provide borrowers the opportunity to have their cases 
reviewed by an independent hearing officer, and understand how specific 
FmHA rules apply to their situation. The latter may ultimately prove to 
have the most beneficial affect for FmHA and its borrowers. 
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OUTSTANDING DEFICIENCIES FROM VOLUNTARY CONVEYANCES 
SHOULD BE DEBT SETTLED 
Many borrowers were persuaded by FmHA to turn their farns and/or 
chattels back to FmHA, and in return for saving FmHA the expense of 
foreclosure, FmHA would write off any deficiencies. Consequently, many 
Oklahoma farmers gave FmHA their entire operations without contest 
believing that FmHA would wipe the slate clean, and give them the 
opportunity to start over. Several Oklahoma farmers are among those who 
received 45 day packets. It seems unfair that these farmers have 
conveyed all their assets to FmHA over two years ago, began rebuilding 
their operations, and are now being required to comply with another FmHA 
program. FmHA should debt-settle these cases under regulations existing 
at the time that the borrower agreed to convey his/her assets. 

OVER 200 LETTERS RETURNED 
Ag-Link and Legal Aid of Western Oklahoma sent out invitations to 
3360 Oklahoma farmers who's names appeared on FmHA's list of borrowers 
who were sent restructuring notices. These invitations announced to 
farmers that Ag-Link and Legal Aid would be conducting a series of 
restructuring clinics designed to assist them in filling out each of the 
required FmHA forms, and learn about borrowers rights contained in the 
new regulations. Ag-Link obtained the list through a Freedom of 
Information request presented to FmHA by various farm groups. Farmers 
Union in Denver Colorado provided Ag-Link with a complete set of mailing 
labels that were placed on envelops and mailed to Oklahoma farmers. Over 
200 of these invitations were returned to Ag-Link because of incorrect 
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address's. If this same number of certified notices were returned to 
FmHA, an immediate program should be initiated to verify that each 
borrower has had a change of address, and, in such cases, FmHA should 
notify local FmHA offices to make an effort to contact these borrowers. 

FmHA FORMS CONFUSION AND LACK OF EFFECTIVE COMMUNICATION 

On December 9,1988 FmHA sent a notice to the Oklahoma State FmHA 
office advising them of the rule of reason, and announced that three 
forms would no longer be necessary for borrowers to submit. These three 
forms were as follows: 

1. Form FmHA 410-8 Applicant Reference Letter 

2. Form ASCS SCS-CPA-26 Highly Erodible Land and Wetland 
Conservation Certification. 

3. Form AD-1026 Highly Erodible Land and Wetland Conservation 
Conservation Certification. 

The rules contained in the 45-day notice packet, however, said 
differently. During the Ag-Link/Legal Aid clinics borrowers became 
confused that local FmHA offices were advising them not to submit certain 
forms, while the packet instructions required the forms to be submitted. 
A few days later FmHA announced that the three forms would be required 
after all. During this period of time some borrowers were advised that 
it was not necessary to respond to Attachment 3 (Non-Monetary Default) , 
contained in some of the notice packets. Some borrowers who submitted 
Attachment 4, (borrowers response to Attachment 3), received it back from 
FmHA with an explanation that is was not necessary to send it in. 
Perhaps local officers were confused as to what forms were no longer 
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required. The results of the latter may be that these Oklahoma borrowers 
who did not respond to Attachment 3 may have lost their rights to appeal 
issues related to the Non-Monetary-De fault, and may have their loans 
accelerated. FmHA should take immediate steps to instruct local offices 
that they should accept Attachment 4, (responses to the Non-Monetary- 
Default forms), and advise borrowers of their rights to appeal the 
specific reason (s) for FmHA's decision to claim Non-Monetary-Default 
against the borrower. 

FIVE YEAR PRODUCTION HISTORY??? 
FmHA instructions require borrowers to base Farm and Home Plans on 
five years of production history.* These rules do not require borrowers 
to submit documentation of five years of production records within 45 
days. Many Oklahoma farmers are being told by local offices that they 
must submit documented evidence of the past five years of production 
history, while others are being told that as long as the borrowers 
projections are consistent with production histories, no documentation 
will be required. If FmHA officials conclude that borrowers plans do not 
reflect an accurate projection based on past production history, 
borrowers should then be informed of FmHA's decision not to accept the 
plan, inform borrowers of the specific reason (s) why the projections are 
not acceptable, and inform them of their appeal rights. FmHA is 
required by its own regulations to conduct a year end analysis of each 
borrowers file every year. This analysis may be used by the county 
offices to determine if the borrowers projections are reasonable. 



7 C.F.R. Section 1954.57 (d) (7). 
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AG-LINK STANDS READY TO HELP FtfIA AND ITS BORROWERS 
Ag-Link staff b«gan working overtijM shifts a few days before 
Thanksgiving, when borrowers began receiving the FbHA notices. They 
teaned up with Legal Aid of Western Oklahoaa and conducted a series of 
clinics throughout the nonth of Deceaber. These clinics were conducted 
daily fron 12:30 to 5:30. The nomings were reserved to research 
unanswered questions fron the clinics, and work one~on~one with 
borrowers. Ag-Link and Legal Aid was successful in placing the DALR$ 
computer program in operation during the 45 day period, and have been 
able to assist hundreds of borrowers in developing restructuring plans. 
Staff of both organizations have continued to be pressed to their limits 
to meet borrower's demands. The overwhelming demand placed on staff is 
indicative that FmHA also needs the assistance of both these 
organizations. Many staff members of both organizations were willing to 
forfeit holiday vacations, and time off to work through this process to 
assist FmHA and Oklahoma farmers. Ag-Link and Legal Aid of Western 
Oklahoma intends to continue working with Oklahoma farmers in an effort 
to educate them on FmHA rules and new financial technology that will need 
to be incorporated into management practices. Submitted on behalf of the 
Ag-Link and Legal Aid Staff. 
S incerely^ours , 




Ron Johnson, 
Research Analyst 
Ag-Link Coalition 



(Attachments follow:) 
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December 9^ 1988 



SUBJECT X Assisting rarmer Proaraas Borrowers 

with Coapleting XpplIeatloBS for Primary and 
Preservation servieing Options ^ 

TOt All stats Directors, District Directors 
and County Supervisors 

Considerable attention baa tocused on the tact that farmers 
must have a completed applieation filed with their County 
Office, within 45 days after they receive the Motioe. The 
"RULE OF REABOH on receiving applications must be followed. 
It the borrower has always bssn helped by the Farmers Boms 
Administration (FmKA) in filling out applications, vs should 
help again. 

When the borrower has responded to the County Office with a 

food faith effort within 45 days to supply all the 
nformation required for an application, accept the 
application even though incomplete and offer assistance 
deemed necessary. Farmers who have responded with a good 
faith effort even though the application is not complste, 
will be considered to be in compliahce with the 45 day time 
requirement. iThen the borrower sulamits an incompletm 
application for the loan servicing programs, the County 
supervisor will send the borrower a letter within S-days of 
receiving the incomplete application, identifying and 
requesting the information needed to complete the 
application and process the request. 

Xt has been determined that Form ]a>-102C. "Sighly Erodible 
Land and Wetland Conservation Certification,** Form SCfi CPA- 
26, ••Highly Erodible Land and Wetland Conservation 
Determination, •• and Form FmSA 410-8, "Xpplication Reference 
Letter, •• will not be needed as part of the application for 
Primary and Preservation servicing requests. County 
supervisor will immediately advise all borrowers who 
received the notice, of this decision. 



llJHIA 



• *^ftt*%»M>m m AA Caw*! OppcrwMjr l.f<aM. 
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stat« Directors vill take iauB«dlattt action to mako aura that 
all County Officaa comply with tbia diraetive. Zt la 
iaportant that County Suparviaors kaap tba ••RDLB OP THE 
REASON** in Bind and be oonpaaaionata and cooparativa at all 

times. 



LA VERNE ADSMAN 
Acting Administrator 

sent by electronic nail en at by ABD. 
state Directors will iBmediately distribute to other 
personnel. 
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December 15, 1988 



TOs All State Directors, District Directors 
end Coiinty Supervisors 

FROMs La Verne AusBan« Acting Administrator 
Farmers Home Administration 

SUBJECT t Assistina Farmer Programs Borrowers vith Completing 
Applications for Primary and Preservation Servicing 
Options 

Considerable attention has focused on the fact that farmers 
must have a completed application filed vith their County Office, 
within 45-days after they receive the notice. The "RUI£ OP 
REASON** on receiving applications aust b« followed. If 
the borrower has always been helped by the Farmers Home 
Administration in filling out applications, we should help 
again. 

When the borrower has responded to the County Office with a 
good faith effort within 45-days to supply all the information 
required for an application,, accept the application even though 
incomplete and offer assistance deemed necessary. Farmers 
who have responded with a good faith effort even though the 
application is not complete, will be. considered to be in 
compliance with the 45*day time requirement. When the borrower 
submits an incomplete application for the lean servicing 
programs, the County Supervisor will send the borrower a 
letter within S^days of receiving the incomplete application, 
identifying and requesting the information needed to complete 
the application and process the request. 

State Directors will take immediate action to make sure that all 
County Offices comply with this directive. It is important that 
County Supervisors keep the "RULE OP THE REASON" in mind and be 
compassionate and cooperative at all times. 
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CRS Report for Congress 



A REVIEW OF 

FARMERS HOME ADMINISTRATION'S 

NEW POUCY FOR DELINQUENT FARM BORROWERS 




Ralph Chite 
Anatyst in AgricultUTal Polky 
Food and Agriciiltare Section 
Lvironment and Natural Resources PoUcy Division 



November 29, 1988 
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The Congressional Research Service works exclusively for 
the Congress, conducting research, analyzing legislation, and 
providing information at the request of committees. Mem- 
bers, and their staffs. 

The Service makes such research available, without parti- 
san bias, in many forms including studies, reports, compila- 
tions, digests, and background briefings. Upon request, CRS 
assists committees in analyzing legislative proposals and 
issues, and in assessing the possible effects of these proposals 
and their alternatives. The Service's senior specialists and 
subject analysts are also available for personal consultations 
in their respective fields of expertise. 
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SUMMARY 

The Agricultural Credit Act of 1987 (P.L. 100-233) requires FmHA to 
write down a delinquent loan, when the cost associated with a write-down is 
less than the cost of foreclosure. FmHA has formalized this policy in 
regulations released on September 14, 1988, which detail a complex loan 
servicing regimen that FmHA must follow before foreclosure proceedings can 
be instituted. FmHA has notified 81,000 of its delinquent borrowers of their 
borrower rights and requires them to request available loan servicing options 
within 45 days or face foreclosure. 

FmHA offers its delinquent borrowers the opportunity to consolidate, 
reschedule/reamortize, defer or write down their loans to the point that the 
borrower displays the ability to repay the restructured loan and the cost to 
the government is minimized. If these options fail, the borrower can use State 
loan mediation programs when available and applicable, appeal FmHA 
decisions, or buy out the delinquent loan at the recoveiy value. If the 
borrower lacks the financial resources, he can voluntarily convey the collateral 
property to FmHA and in return be offered a leaseback/buyback provision and 
homestead protection. When all of these options fail to keep the farmer on 
the farm, FmHA*s final alternative is to begin legal proceedings and foreclose. 

FmHA estimates that only 16,000 of the 81,000 delinquent borrowers are 
expected to qualify for a loan write-down and the rest could be faced with 
losing their property to FmHA. Many of these accounts have been relegated 
to "inactive" status, meaning that these borrowers may have already 
discontinued farming operations, or have no collateral available, or be in the 
process of bankruptcy. Nonetheless, the latest FmHA action represents a 
serious attempt by the government to collect on a loan portfolio that is 
severely delinquent. 
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A Review of Farmers Home Administration's 
New Policy for Delinquent Farm Borrowers 

Background 

Beginning November 1988, an estimated 81,000 borrowers of the U.S. 
Department of Agriculture's Fanners Home Administration (FmHA) that are 
at least 180 days behind in their loan payments received letters from the 
agency informing them of their delinquency. Recipients of this letter are 
given 45 days to respond, or FmHA will initiate legal actions to collect the 
outstanding debt. For those who do respond to the letter, FmHA provides the 
borrower with an array of loan servicing options, with the purpose of keeping 
the fanner on the farm, and at the same time minimizing the losses to the 
Federal government. 

FmHA is the Federal government "lender of last resort" with 
approximately $25 billion in farm loans to 246,000 family farmers that have 
been denied credit from commercial sources. Payment on nearly 50 percent 
of this total is delinquent. Farmers had borrowed this money in past years 
to finance their operations or to buy or expand farms. 

Since May 1987, a foreclosure moratorium ordered by a U.S. District 
Court has prevented FmHA from instituting any type of "adverse action " 
against any delinquent borrowers. The court order requires FmHA to 
explicitly outline the available loan servicing options and appeal rights of 
delinquent borrowers, before foreclosure proceedings can continue. 

Separately, the Agricultural Credit Act of 1987 requires FmHA to 
restructure a delinquent loan as long as restructuring is more cost-efficient to 
the government than foreclosure. The Act instructed FmHA to write new 
rules for this process. FmHA relased interim regulations on September 14, 
1988 detailing the steps FmHA will follow before foreclosure proceedings are 
reinstituted, in response to the court order and the legislative mandate. 



Overview 

FmHA borrowers who can prove they are unable to make payment on a 
scheduled loan because of circumstances beyond their control can become 
eligible for two basic types of servicing: primary loan service programs and 
preservation loan service programs. 

The purpose of the primary programs is to restructure or write down the 
loan to the point that the delinquent borrower demonstrates the ability to 
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repay the loan. The principal restructuring options available include loan 
consolidation, rescheduling/reamortization, interest rate reduction, and loan 
deferral. If these restructuring options do not improve the borrower's 
repayment ability, FmHA can write down a loan to recovery value. 

The preservation programs are triggered when it is proven that the 
primary programs will not provide the borrower with a viable plan for 
financial recovery and loan mediation and borrower Appeals are unsuccessful. 
At this stage, the farmer would be given the opportunity to lease and/or buy 
back his property and qualify for homestead protection if the farmer conveys 
the security property to FmHA. 

Recipients of the delinquency letter are informed of all of the details of 
the primary and preservation programs in an attachment to the notice. 
V^thin the 45-day deadline, the delinquent borrower must return a form 
acknowledgement letter requesting these pro^;rams, and must complete as 
many as nine applications and forms. FmHA must respond to the borrower's 
request within 60 days. 



Who Wm Qnalliy for Loan Restructuring? 

If a borrower is behind in scheduled pigments on a farmer program loan 
because of a natural disaster, family illness, loss of ofif-farm income, animal 
disease, low commodity prices, hig^ expenses in a local area, or any reason 
bejrond the control of the borrower, he will be considered for loan 
restructuring. The FmHA county supervisor decides whether the borrower is 
qualified and must inform applicants of the decision within 60 days of receipt 
of an application. 

In all cases, the deciding factor will be whether restructuring can be 
completed at a smaller cost to the government than foreclosure. In other 
words, if the expected stream of payments from a restructured loan is greater 
than the recovery value from foreclosure, the applicant will be considered for 
restructuring and a potential loan write-down. At the same time, the 
borrower must demostrate the ability to successfully manage the pa3rments on 
the restructured loan. 

An impact analysis conducted by FmHA projects that of the 81,000 
borrowers that will receive a delinquency letter, only 16,000 (20 percent) are 
expected to qualify for a loan write-down. The remaining 65,000 could then 
be subject to foreclosure, unless they voluntarily convey the collateral property 
to FmHA FmHA estimates that at least 6,000 of these are 'collection only" 
accounts, which means that no collateral is backing these loans, requiring 
FmHA to absorb the loss. 
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How Does FmHA's New Policy Work? 

Step 1: Primary Loan Service Program 

The first question asked is "can the borrower demonstrate eventual 
repayment ability by consolidating, rescheduling or reamortizing their loans, 
either with or without an interest rate reduction?* The following is a review 
of these options, which are available to borrowers under the primary loan 
service program. 

A) Loan Consolidation: Two or more of the same type of loans can 
be combined into one larger loan. Even if the loans cany different interest 
rates, they can be consolidated at the lower interest rate. However, only 
similar-purpose loans can be consolidated. For example, if a borrower has two 
operating loans outstanding, they can be consolidated, but a farm ownership 
loan cannot be consolidated with a farm operating loan. 

B) Loan Rescheduling/Reamortization: The payback period on a 
delinquent loan can be extended in order to improve a farmer's cashflow. As 
an example, an outstanding operating loan could have its term extended to as 
many as 15 years, and a loan secured by real estate can have its maturity 
extended to a maximum of 40 years from the date the original loan was 
signed. (The term "rescheduled" is used for a nonreal estate loan and 
"reamortized" for a real estate loan.) 

C) Interest Rate Reduction: When a loan is consolidated, 
rescheduled or reamortized, the interest rate on the new loan can be reduced 
to either the rate on the original loan or the rate for a new similar type 
regular loan, whichever is less. The borrower may be eligible for a "limited 
resource" rate, which is significantly lower than regular rates. 

If an analysis of the borrower's financial position finds that combinations 
of options A) through C) will not help the farmer repay his debt, the next 
primary loan servicing option to be considered is a loan deferral. 

D) Loan Deferral: A loan deferral allows a delinquent borrower to 
postpone the payment of principal and interest for up to five years. To 
qualify, a borrower must be unable to pay essential living expenses or 
maintain the farm property and pay the debts, but must demonstrate the 
potential to begin debt payments when the deferral period ends. The 
borrower is not required to pay interest on the deferred interest. Instead, the 
deferred interest will be repaid in equal installments over the' remaining term 
of the loan. The interest rate at the end of the deferral will be the lesser of 
the current rate on a similar type new loan or the original rate on the loan. 

Highly erodible land may qualify for the Softwood Timber Program, 
whereby a qualified borrower can defer for up to 45 years a maximum of 
$1000 of debt per acre if the land is planted to softwood timber. 
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If loan servicing options A) through D) do not provide a feasible 
restructuring plan, the borrower may become eligible for a debt write-down. 

E) Debt Write-Down: At this stage of the loan restructuring process, 
FmHA determines whether it is more cost-efficient to the Grovemment to 
write down the loan to recovery value or to foreclose (liquidate) the loan. If 
debt write-down is feasible, the principal and interest on the debt can be 
reduced to the current market value less the cost of liquidation. 

As an example, if a borrower has a $300,000 farm ownership loan and 
the value of the collateral property is currently $100,000 and the cost of 
foreclosing and selling the property is $25,000, the borrower could have the 
principal balance reduced to as little as $75,000, the recovery value. FmHA 
will only write down as much debt as required to give the borrower a feasible 
plan for recovery. 

As a further qualification, the borrower must be able to pay all living and 
farm operating expenses and scheduled debt pa3rments, including the new 
written-down loan. A loan write-down can be used in coi^unction with loan 
servicing options A) through D), meaning that a loan that is consolidated, 
reamortized/rescheduled or deferred can also be written down to the extent 
necessary. 

Wetlands, hig^y erodible land or marshlands can be signed over to the 
Secretary of Agriculture under the Ck>nservation Easement program and USDA 
may reduce the debt on that portion of the land to as low as the market 
value of the land. 

Step 2: Loan Mediation Programs 

If FmHA determines that a viable financial plan cannot be devised using 
the primary loan service programs, the borrower can next use a- State 
mediation program, if one is available. Many farm States operate a mediation 
program, whereby trained mediators help devise a mutually agreeable plan 
between a borrower and his unsecured lenders, attempting to work out the 
delinquent borrower's farm debt problems. FmHA will participate in any 
State loan mediation program that is approved by USDA. In States where 
there is no certified program, the FmHA State director will conduct a 
voluntary meeting of all creditors, with either a mediator or a designated 
FmHA representative. 

Step 3: Notice of Intent to Accelerate the Loan 

When all efforts to develop an agreement have been exhausted, the 
borrower will receive a notice within 15 days stating FmHA's intention to 
"accelerate" the delinquent loan. When a loan is accelerated, it becomes due 
immediately, and is in effect, the last step before foreclosure proceedings 
begin. Borrowers that receive this notice can use any or all of the following 
options: 
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• request a meeting with FmHA to discuss the acceleration, 

• request an appeal hearing, 

• request an independent appraisal at the borrower's expense if the 
borrower believes that FmHA's appraisal was inaccurate, or 

• buy out the delinquent loan at the recovery value in cash within 45 
days of receipt of the acceleration letter or within 45 days after the 
appeal process ends. 

Step 4: Preservation Loan Service Program 

When a borrower does not have adequate funds to buy out the loan at 
recovery value and none of the above options provide a feasible plan for 
recovery, the borrower will be considered for preservation loan service 
programs. Under the preservation program, if the borrower voluntarily 
conveys the collateral property to FmHA in discharge of the debt, FmHA in 
turn will give the borrower the opportunity to lease or purchase the property 
back from FmHA through its leaseback/buyback program. If the borrower's 
residence and other important buidings are conveyed to FmHA along with the 
farm, the borrower may also be eligible for homestead protection, whereby the 
borrower can lease and/or purchase his residence and up to 10 acres of 
adjoining land. At the same time that the borrower signs over the property 
to FmHA, an agreement will be reached on the amount of rent, the number 
of years of the lease and the details on the option to buy. 

Step 5: Loan Acceleration and Foreclosure 

Any borrower who does not qualify for the preservation loan program has 
the right to a meeting with FmHA within 15 days to convince them of his 
qualifications for the program. If the borrower's meeting is unsuccessful, an 
appeal can be scheduled within 30 days after the meeting. A lost ajppeal 
results in the acceleration of the loan and legal foreclosure proceedings begin. 
At this stage, the borrower still has the ri^t to either sell the property and 
pay FmHA the equivalent of the net recovery value, or voluntarily convey 
the property to FmHA. Once foreclosure proceedings are completed and 
FmHA acquires the property, FmHA must once again offer the borrower and 
his family the leaseback^uyback and homestead protection options. Again, 
the borrower will have the opportunity to appeal all adverse decisions. 
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Conclusion 

Much attention has been given to the potential for a new wave of farm 
foreclosures as a result of the new FmHA action. Although as many as 
65,000 of the 81,000 delinquent borrowers receiving this notice are expected 
to be unqualified for a loan write-down and could be suliject to foreclosure, 
the number of active farm operations that could be lost is difficult to 
determine. The appendix lists the number of borrowers by State who will 
likely receive the notice based on delinquency reports as of November 1, 1988 
and breaks down the recipients by "active" and "inactive" borrowers. Slightly 
more than 33,000 of the 81,000 borrowers who will receive the letter are 
considered inactive, some of whom have already discontinued farm operations. 
However, some of these "inactive" borrowers are active farmers, who have no 
security backing their delinquent loans. When the borrowers respond to the 
delinquency notices, better information should become available on their 
status. 

Nonetheless, this latest FmHA action represents a serious attempt by the 
government to collect on a loan portfolio that is severely delinquent. Further 
court challenges are likely to ensue, since it remains to be seen whether the 
new FmHA regulations fulfill the 1987 court order requiring more explicit 
borrower rights, before FmHA foreclosures are reinstituted. 
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APPENDIX: Number of Potential Recipieiits of FmHA Delimiaeiicy 
Letters 





Active 


Inactive 








Borrowers 


Total 


Alabama 


692 


409 


1,101 


Alaska 


3 


1 


4 


Arizona 


213 


226 


438 


Arkansaa 


1,946 


836 


2,781 


California 


1,087 


583 


1,670 


Colorado 


601 


376 


976 


ComMctieut 


36 


16 


60 


Ddawara 


23 


27 


60 


Florida 


660 


916 


1,676 


GMrgia 


1,864 


2,238 


4,102 


Hawaii 


99 


9 


108 


Idaho 


1,137 


593 


1,730 


Illinois 


l,3ft8 


636 


1,998 


Indiana 


1,063 


1,334 


2,397 


Iowa 


1,466 


1,511 


2,967 


Kansas 


979 


849 


1,828 


Kantucky 


1,219 


626 


1,844 




1,940 


2,419 


4,369 


Mains 


422 


130 


562 


Maryland 


178 


163 


341 




28 


34 


59 


Michigan 


U79 


428 


1,707 


Minnssota 


2,901 


940 


3,841 


Mtssissippi 


2,660 


2,210 


4,770 


lifissouri 


1,988 


t,pgK 


3,163 


Montsna 


948 


241 


U8» 


Nebraska 


1,062 


1,120 


2,173 


Nevada 


81 


32 


113 


NewHampshirs 


7 


1 


8 


New Jersey 


106 


147 


263 


NewMesieo 


236 


166 


391 


New York 


1028 


693 


1,721 


North Carolina 


1,163 


1,234 


2JS97 


North Dakota 


2,019 


808 


2,827 


Ohio 


691 


802 


1,398 


Oklahoma 


2,398 


971 


3,369 


Oregon 


411 


311 


722 


Psnnsylvania 


278 


261 


529 


Rhode Island 


7 


3 


10 


South Carolina 


584 


616 


1,199 


South Dakota 


1,781 


1,224 


3,006 


Tsmissses 


1,928 


778 


2,704 


Tens 


3,468 


2,881 


6,339 


Utah 


176 


66 


241 


Vermont 


29 


19 


48 


Virginia 


694 


568 


1,282 


Waahmgton 


634 


147 


781 


Wsst Virginia 


241 


60 


301 


Wisconsin 


1,447 


961 


2,398 


Wyoming 


143 


132 


276 


Puerto Rico 


667 


190 


867 


Others 


20 


1 


21 



Total 47,902 

Active Borrower > Any FmHA borrower who is actively farming; has sscurity 
property backing the loan, and is not in bankruptcy. 

Inactive Borrower > Any FmHA borrower who is not actively finning; and/or 
has no sscurity pr o perty, snd/or is involved in banlauptqr pmcssdingi. 

Source: FmHA Farmer Program Delinqueney Report, November 1, 1988 
Report Code 541 p\ 
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